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of obbtaining registration in a district where no part of the
property actually charged and intended to be charged in
fact exists, 1s a fraud on the Registration law, and no
registration obtained by meuns thereof is valil” In our
opinion in the present case this 29 syuare yards represents wo
property that the executant possessed, or intended Lo charge,
or that the worigagee intended should [orm part of the
securily. A decision of this Court in Mengali Lal v. Abid
Yar Khan (1) s to the same effect. The voly question which
remains is the question of costs.  The subsequent trausferees, we
think, arc entitled to their cosbs, Under the usual practice of
this Court costs follow the result,  With regard to the heirs of
the execatant the case stands on a somewhat ditferent basis. We
are perfectly satisfied that their predecessor ia title was fully
aware of what was being done and deliberately aliowed the
29 squave yards of land to be included in the security bond.
Under the cirewmmstances we think that the heirs of the exccutanp
of the security bond should bear their own costs here and in the
court below. The result is that we vary the decree of the court
below by directing that the defendants 2 and 3 shall pay their
own costs. In all other respects we confirm the decree of the
courh below and dismiss the appeal.  The respondents other than
defendants 2 and 3 will have costs of this appeal, each having a
separate set of costs, Thedefendants 2 and 8 will Lear their own
cosbs of yhis appenl,
Decree varied.

REVISIONAL CRIMINAL.

et
Before Mr. Justice Piggoll.
EMPLEROR v, RAM LA, AND ormgre#

Aet No. XI1II of (8539 ( Workmen’s Breaoh of Contract dot), seetions 2 and S
Conb,act betwoen masier and workman conlaindng covenant for COmpersa-
tion for breach of agreginent by workmen—Operation of del not thercby
exeluded. .

An employer of labour is not precluded from availing himself of the
provisions of Act No, X1IIT of 1859 merely bocause in the contract of servios

# Crirninal Revision No, 345 of 1918, from an order of H, J. Ball, Sessions
Judge of Thansi, dated the 80th of September, 1918,
(1) (1917) I, L. B, 89 AlL,, 523,
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between himself and his workmoen theve is a stipulated penalty capai)]e of
enforcement by a eivil suit, in the event of breach of the contract on the port
of the workmen, which penalty has admistedly not been enforced neor payment
of the sama tendered on the part of the workmen. Queen Empress v. Indarjit
(1) veferred to. Empe-or v. Muhemmad Din (2) and Emperor v, Ehuda
Balihsk (3) not followed.

T8 was an application for revision of an order passed hy
the Sessions Julge of Jhansi in a case under the Workmen’s
Boeash of Contract Ast, 1359, The facts of the cuse ure fully
stinted in the order of the Court.

Pandit Kailas Nath Hatju, for the applicants.

Babn Sital Prasad Ghosh, for the opposite party.

Przeore, J.:—~Tais is an application for revision of an order
of the Sessions Jadge of Jhausi, de:lining to interfere with an
order by a first class Magistrate of the sama distriet passéd
under section 2 of the Workmen's Breach of Contract Act (No.
XIII of 1859). As the application raises oume guesticn of law
on which it i3 supported by the authority of the Punjab Chief
Court, I think it advisable to state the essential facts of the
case and my reasons for rejecting the application, The anplicants
are eight workmen who entered into an agreement by which they
ineurred certain joint and several liabilities towards a contractor
named Murli Dhar, The applicants were to furnish Murli Dhar
with stons road-metal at certain specified rates. They were to
receive advances {from the said contractor and they were to
eoniinue working for him, and for no onc else, so long as any
sum remalned due to Murli Dhar in respect of the said cdvances,
There was a special provision to the effect that the contract
might at any moment be terminated on the workmen’s repaying
to Murli Dhar double the amount of the balancedue in repect of
advances received.  In the mounth of November, 1917, the work.
men left Marli Dhar's service and entered that of certain rival
conbractors, At that moment a very considerable sum was due
to Murli Dhar on account of the advances which he had made.
The sum to his eredit in the hauds of the applicants iz found
to have exceeded, at the momens when fthey left his service,
Rs. 1,100. ' |

(1) (1839, 1. .. R, 11 All, 232, (2) (1913) 22 Indian Cnses, 742.
8)1(1914) 27 Iudian QOases, 90L,
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Murli Dhar did not immediately apply for the remedy which he
now claims as open to him under Act No. XIII of 1859, nor did
he immediately institute a civil suit for the relief which he
might have claimed under the psnalty clause, that is to say, to
recover double the amount of the pending balance of the advances
from the defaulting workmen. He entered into negotiations
with the rival contractors into whose service the applicants
had passel, and also with the applicants themseclves. It is
proved that negotiations took place in the course of which
Murli Dhar male what seems (o me ou the wmaterials available a
fair, and cven genervous, offer.  He said that would be satisfied
with the re-payment of the pending balance of Rs 1,100 and
odd, without any penalty, provided that two recruits for
wilitary service were provided in his name, Presumably he
desired to render a public service, and to obtain due ecredit for
having done so, as a condition precedent to his accepting the
settlement of the dispute between himelf and the defaulting
workmen on terms appareatly most favourable to the latter. In
consequence of this offer made by Muli Dhar, which I presume
was ostensibly acceptel by the workmen and by the rival contrac-
tors, Murli Dhayr was repaid a sum of ahout Rs 1,050, The finding
ig that a cash balance of Rs. 69 on account of the advances made
to the applicants remained due from them, and this finding I am
bound to accept. It appears also that Murli Dhar’s stipulation
as to the furnishing of two recruits for the public service was
never complied with, When matters had reached this stage
Murli Dhar finally demanded that the workmen should return
to his service and work off the balance of Rs. 69 due frown them
aceording to the terms of the contract, that is, by the supply
of road-metal at certain rates, The latter refused to do this,
and thereupon proccedings were taken resulting in the present
application.  An order has been passed by the Magistrate which
complies in substance with the provisions of sections 2 and 3
of Act No. XIII of 1859, I should perhaps note that, in the
course of these proceedings the applicants admittedly tendered the
balance of Rs, 69 due to Murli Dhar, but the latter insisted upon
the option given him by section 2 of the Act to claim, not an
order for the repayment of the money advanced, but one for the
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performance of the work according to the terms of the con-
tract.

With reference to this point, one of the pleas taken before me
is that the order for performance of the work should rot have
been passed in view of the tender made by the applicants of the
balance due. It seems sufficient to say that, if the provisions of
Act No. XIII of 1859 are applicable at all to the cireumstances of
the case, the complainant, that is to say Murli Dhar, had an option
to rufuse to accept the mere repayment of the balance due as
adequate compensation, Moreover, it can scarcely be ~contended
that the mere’repayment of this small balance of the advances could
on the face of it be regarded as affording adequate compensation
to Murli Dhar for the conduct of the workmen in abandoning his
service. In the same conneection the point is taken that the
contract of service was too vague and indefinite to be specifically
enforced. I can only say that, after due consideration of the
texrms of the contract, I am not of this opinion. The order is
that the applicants shall supply stone road-metal at certain
specified rates, until the value of the material supplied at the
said rates comes to Rs. 69. This is a clear and easily enforceable
order, and it is in accordance with the terms of the original
contract between the parties,

Thore remain two points for consideration. It is said that,
inasmuch os the original contract of service provided for a
penalty in the event of breach of the same, there was no remedy
left to the employer under the provisions of Act No. XIIT of 1859,

and that he must be regarded as having virtually bound himself.

by contract to be content with the enforcement of the aforesaid
penalty, that is to say, with the recovery through the Civil Courts
of double the amount of the balance of the advances due from his
workmen on the date on which they deserted his service. There
1s authority for this proposition in the case of Emperor v,
Muhammad Din (1), which has been followed by the Punjab
Chief Court in a later case reported in Hmperor v. Khuda
Balkhsh (2). The opinion expressed by the learned Judges of
the Punjab Ohief Court is not supported by any detailed argu-
ment, unless a reference to the preamble of Act No, XIIT of
1859, is to be implied in the remarks of Mr, Justice KuNSINGTON
{1) (1913) 22 Indian Cages, 742, \2) (1914) 27 Indian Cases, 901.
‘ 34
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in the earlier of the two cases. It was pointed out by a learned

_Judge of this Court in the case of Queen- Empress v. Indarjit 11)

that it is the specific provisions of the Act which require to be
iuterpreted and enforced and that these ought not to be read subject
t0 the gencral language used in the preamble. I note more particu-
larly that in the contract of service which was before the Court in
that case there was a specific penalty provided, but it was not
suggested that the presence of this stipulativn took the contract
out of the operation of Act No. XIII of 1859. My own opinion is
that the presence of such stipulation in a contract of service may
make it impossible for the cmployer to invoke the provisions of
Act No. XIITI of 1859, but that it will only do so in the event of the
workmen or labourers who entered into the contract paying, or
tendering in -full, the penalty prbvided by the contract itself,
I may illustrate my meaning by the facts of the reported casec
of Queen-Bmpress v, Indarjit (1), It was there provided that,
if Indarjit committed a breach of the contract of service which
he had entered into with the Elgin Mills Company at Cawnpore,
he should pay & sum of Rs. 99, or in the alternative the Company
might proceed against bim under the provisions of Act No. XIIT
of 1859. In my opinion, if it had becn found that Indarjit had,
prior to the institution of any proceedings under the said Act,
and indeed prior to any breach on his part of the conditions of the
contract of service, paid or tendered to the Company the full
stipulated penalty of Rs. 99, it would not have been reasonable
or lawful to enforce against him the provisions of Act No, XIII
of 1859, Referring to the terms of the Act itself, I would say
that a workman who had paid up in full the penalty which his
master or employer had agreed beforehand to accept as compen-
sation for any breach of the contract of servics on the part of the
workman, had thereby provided himself with a lawful and rea-

somable excusc for refusing to continue to perform his work
aceording to the terms of his contract. In the present case it is
not suggested that the applicants, before they left Murli Dhar’s

- service, or indeed at any time since then, offsred to pay the full

pevuzhlt‘y Eﬁipulated under the terms of the contract, that is to say,
to repay t0 Murli Dhar double the balance of Rs. 1,100 and odd
(1) (1889) T. L. K., 11 AL, 263,
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which was due to him on the date on which the contract of service
was wilfully broken. I think, therefore, and it seems tome that I —
. .. . EMPEROR
am supported in this view by the case of Queen-Empress v. Indar- o,
it (1), that an employer of labour is not precluded from availing — Baw Dar.
himself of the provisions of Act No, XII1 of 1859 merely because,
in the contract of service between himself and his workmen, there
15 a stipulated penaity capable of enforcement by a civil suif,
in the event of breach of the contract on the part of the workmen,
~ which penalty has admittedly not been enforced, nor payment of
the same tendered, on the part of the workmen.
The other point taken before me is that the negotiations
which took place between Murli Dhar and the defaulting workmen,
and also with the rival contractors into whose [service the latter
had entered, amounted to a novation of the contract of service
between Murli Dhar and the applicants, so asto render the latter.
incapable of enforcemant cither by way of application uniler Act
No. XIII of 1859 or in any other manner, but I think the simplest
answer fo this contention is that, on the facts found, there was
no complete novation of contract. Murli Dhar offered to be
salisfied with a certain ‘payment, far less than the penalty to
which he was entitled under his contra:t, provided a certain
gondition which he chose tu attach to his offer were fulfilled.
That econdition was never fulfilled, and Murli Dhar’s offer conse-
quently lapsed.
For these reasons I think that the decision of the courts below
in this matter was currect aud I dismiss this application.
Application dismissed.

APPELLATE CIVIL.

Bafore Sir' Henry Richards, Knight, Chief Justice, and Justice Sir Pramada 1919
Charan Banerji, February, 7.
CHIRANJI LAL (Prarxtits) o. NARAINI anp ormErs { DEFENDANTS) ® -
Indemnily boad—Suit to recover money poyable undsr an tndemnity bond—
Decree passéd aguinst plaintiff, bui money not actually paid—Suil main.
tainable.
1t is not necessary that, before a suit on an indemnity bond can be filed,
the plaintifi should have already been compelled to make the payment in

*Appeal No. 156 of 1917, underjscetion 10 of the Letters Patent,
{1) {(1889) I. L. R., 11 All,, 262, )
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