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of obfcaiuing regislratioa in a distriob where no part o f t,liG 

property actually charged and intended to be chargcd in 
fact esistsj is a fraud on the Registration law, aod no 
registration obtained by means thereof is valid.” In  our 
opinion in the present case this 29 square yaids represents no 
property that the executant possessed, or intended to charge, 
or that the mortgagee intended should form part o f the 
securiLy. A  decision of this Court in Manyali Lal v. Ahid 
Yar Khan (I) is to the same effect. The only question which 
remains is the question o f costs. The subsequent transferees, we 
think, are entitled to their costs. Under the usual practice o f 
this Court costs follow the result. With regard to the heirs of 
the executant the case stands on a somewhat different basis. Wo 
are perfectly satisfied that their predecessor in title was fully 
aware of what was being done and deliberately allovi^ed the 
29 square yards of land to be included in the security bond. 
Under the circumstances we think that the heirs o f the executant 
of the security bond should bear their own costa here and in the 
court below. The result is that we vary the decree of tJie court 
below by directiug that the defendants 2 and 3 shall pay their 
own costs. In all other respects we confirm the decree o f the 
court below and dismiss the appeal, The respondents other than 
defendants 2 and 3 will have coats of this appeal, each having a 
separate set of costs. The defendants 2 and 3 will bear their own 
costs of this appeal,

Decrea varied.

EBVISIONAL CRIMINAL.

Bsfore Mi\ Justice I ’itjgoU.
Mh'uary, 18. EMPEROE v. KAM LAL a h d

Act No. X III of 185^ ( iVorlm%on'& Breach of Contract dot), sections 2 and 8 -“ 
Contract ht,iwaen master and workman containing covenant-for cotnpenaa- 
Hon for breach of agrcenieni bij toorhnen-'OparaHon of Aoi not ilmoby 
exeluded.

. An employei’ of ^labour is not preclutlad from avdiling himself of, the 
provisioiiE of Act No, X l l l  of 1859 merely because in the contract of servioo

^Criminal Re-vision No, 345 of 1918, from an oEdor of H, J. BalJ, Sessions 
Judge o! Jhansi, dated the 30th of September, 1918.

(i)  (1917) I. hi 89 AU., 523.



between him sslf and his ■svorkmoa tbsfe  i.3 n stipulated penalfcy capable of ^g^(j
enforcement by n civil suit, in the oveut of bueacli of the contract: on the pact ---------------------
of the workmeD, w hich penalty has adm ittedly wot been enforced nor payment E mpeeob

of the same tcudere'i on the part of the workmen. Queen EmpTOSs x- Indarjit Ram LaIj.
(1) referred to. Einpo v "  v. Mahamviad Din (2) and Emperor v. Khudn 
Bakhsli (3) not followed.

T lITS was an application for revision of an order passed by 
the Sessions Ju':lge of Jha,asi in a oa,33 under tbe Workmen’s 
B.'eaoh of G jnfcracfc Aofc. 1359. The facts o f fc!ie c.use are fully 
stated in tbe order of the Court.

Pandifc Kailas Nath Katju, for"the'‘applieants.
Babii Sital Frmad Ghosh, for the opposite party.
PfGGOTC, J . :— Tais is an application for revidoti of an order 

of the Sessions Jadge o f Jhansi, deilining to interfere with an
order by a first class Magistrate o f the samo. district passed 
under section 2 o f the Workmen's Breach of Contract Act (No.
X[IE of 1S59). As the application raises one question of law 
on, which it is supported by the authority of the P tin jab Chief 
Court, I. think it advisable to slate the essential facts of the 
case and my reasons for rejecting the application, The applicants 
are eight workmen who entered into an agreement by which they 
iaourrad certain joint and se\’’eral liabilities towards a contractor 
named Murli Dhar. The applicants were to furnish Miirli Hhar 
with .stone road-metal at certain specified rates. They were to 
recseive advances from the said contractor and they were to 
G »̂udnuG working for him, and for no one else, so long as an)’- 
sura remained due to Murli Dhar in respect of the said advances.
There was a special provision to the effect that the contract 
might at any moment be terminated oa tbe workmen’s repaying 
to Marli Dhar double the amount of the balance due in repect of 
advance:) received. In  the month of November, 1917, the work
men loft Murli Dhar’s service and entered that o f certain rival 
contractors. At that moment a very considerable sum was due 
to Murli Dhar on account of the advances which lie had made.
The sum to his credit in the hands of the applicants is found 
to have e.vceeded, at tho moment when fthey left his service,
Rs. 1,100. ' -

(I) (1839. I. T j .  R , 11 A.U., 2 )2. (2) (1913) 22 Indian Gases, 742.

3)1(1914) 27 Indian Oases, 901.
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Mulii Dhar did not immediately apply for the remedy which he 
now claims as open to him under Act No. X III  of 1859, nor did 
be immediately institute a civil suit for the relief which he 

Ram La.l, have claimed under the penalty clause, that is to say, to
recover double the amount o f  the pending balance of the advances 
from the defaulting workmen. He entered into negotiations 
with the rival contractors into whose service the applicants 
had passed, and also with the applicants themselves. It is 
proved that negotiatioDs took place in the course of which 
Murli Dhar m ale what seems io me on the materials available a 
fair, and even generous^ offer. He said that would be satisfied 
with the re-payment of the pending balance of Rs 1,100 and 
odd, without any penalty, provided that two recruits for 
military service were provided in his name. Presumably he 
desired to render a public service, and to obtain due credit for 
having done so, as a condition precedent to his accepting the 
settlement of ihe dispute between himelf and the defaulting 
workmen on terms apparently most favourable to the latter. Io  
consequence of this offer made by Muli Dhar, which I  presume 
was ostensibly accepted by the workmen and by the rival contrac
tors, Murli Dhar was repaid a sum of about Rs l,OoO. The finding 
is that a cash balance of Rs. 69 on account of the advances made 
to the applicants remained due from them, and this finding I am 
bound to accept. It appears alHO that Murli Dhar’s stipulation 
as to the furnishing of two recruits for the public service was 
never complied with. When matters had reached this stage 
Murli Dhar finally demanded that the workmen should return 
to hia service and work off the balance of B,a. 69 due from them 
according to the terms of the contract, that is, by the supply 
o f road-metal at certain rates. The latter refused to do this, 
and thereupon proceedings were taken resulting in the preseni 
application. An order has been passed by the Magistrate which 
complies in substance with the provisions of sections 2 and 3 
of Act No. X I I I  of 1859. I should perhaps note that, in the 
course of these proceedings the applicants admittedly tendered the 
balance of Rs. 69 due to Murli Dhar, but the latter insisted upon 
the option given him by section 2 of the Act to claim, not an 
order for the repayment of the money advanced, but one for the
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performance o f the work according to the terms o f  the con-
tract, ----------------

With reference to this point, one of the pleas taken before me t.
is that the order for performance of the work should not have 
been passetl in view of the tender made by the applicants of the 
balance due. It seems sufficient to .say that, if  the provisions of 
Act No. X III  of 1859 are applicable at all to the circumstances of 
the case, the complainant, that is to say Murli Dhar, had an option 
to refuse to accept the mere repayment of the balance due as 
adequate compensation. Moreover, it can scarcely be ‘ contended 
that the mere'repayment o f this small balance o f the advances could 
on the face of it be regarded as affording adequate compensation 
to Murli Dhar for the conduct of the workmen in abandoning his 
service. In the same connection the point is taken that the 
contrac!} of service was too vague and indefinite to be specifically 
enforced. I  can only say that, after due consideration o f the 
terms of the contract, I  am not of this opinion. The order is 
that the applicants shall supply stone road-metal at certain 
specified rates, until the value of the material supplied at the 
said rates comes to Rs. 69. This is a clear and easily enforceable 
order, and it is in accordance with the terms of the original 
contract between the parties.

There remain two points for consideration. It is said that, 
inasmuch as the original contract of service provided for a 
penalty in the event o f breach of the same, there was do remedy 
left to the employer under the provisions o f  Act No. X III  of 1859, 
and that he must be regarded as having virtually hound himself 
by contract to be content with the enforcement of the aforesaid 
penalty, that is to say, with the recovery through the Civil Courts 
of double the amount of the balance of the advances due from his 
workmen on the date on which they deserted his service. There 
is authority for this proposition in the case of Bmperor v, 
Muhainmad Din (1), which has been followed by the Punjab 
Chief Court in a later case reported in JB/mjperor v. Khuda 
Bakhsh (2), The opinion expressed by the learned Judges of 
the Punjab Chief Court is not supported by any detailed argu
ment, unless a reference to the preamble o f A ct No. X III  of 
1859, is to be implied in the remarks of Mr. Justice K ensington  

( !) (1913) 22 Indian Gases, 742. ^2) (1914) -27 Indian Oases, 901.
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ijQ the earlier of the two cases. It was pointed out by a learned 
Judge of this Court in tbe case o f  Queen- im press  v. Indarjit 11) 

Bmperob is the spe^iific provisions of the A ct which require to be
R i m  L a l . iuterpreted and enforced and that these ought not to be read subject 

to the general language used in the preamble. I  note more particu
larly that in the contract of service which was before the Court in 
that case there was a specific penalty provided, but it was not 
suggested that the presence o f this stipulation took the contract 
out of the operation of A ct No. X II I  of 1859. My own opinion is 
that the presence of such stipulation in a contract o f service may 
make it impossible for the employer to invoke the provisions of 
Act No. X III  of 1859, but that it will only do so in the event of the 
workmen or labourers who entered into the contract paying, or 
tendering in -fullj the penalty provided by the contract itself, 
I may illustrate my meaning by the facts of the reported case 
of Queen-Empress v, Indarjit (1), It was there provided that, 
if Indarjit committed a breach of the contract o f service which 
he had entered into with the Elgin Mills Company at Cawnpore, 
he should pay a sum of Rs. 99, or in the alternative the Company 
might proceed against him under the provisions of Act No. X I I I  
of 1859. In my opinion, i f  it had been found that Indarjit had, 
prior to the institution of any proceedings under the said Act, 
and indeed prior to any breach on his part of the conditions of the 
contract of service, paid or tendered to the Company the full 
stipulated penalty of Rs. 99, it would not have been reasonable 
or lawful to enforce against him the provisions of Act No. X III  
of 1859. Referriug to the terms o f  the A ct itself, I  would say 
that a workman who had paid up in full the penalty which his 
master or employer had agreed beforehand to accept as compen
sation for any breach of the contract of service on the part of the 
workman, had thereby provided himself with a lawful and rea
sonable excuse for refusing to continue to perform his -vrork 
according to the terms of his contract. In  the present case it is 
not suggested that the applicants, before they left Murli Dhar’s 
service, or indeed at any time since then, offered to pay the full 
penalty stipulated under the terms of the contract, that is to say, 
to repay to Murli Dhar double tbe balance o f Rs. I ,i0 0  and odd 

(I) t;889) I. h. K., 11 All, 202.
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which was due to him on the date on which the contract o f service 
was wilfully broken, I think, therefore, and it seems torae that I 
am supported in this view by the case of Queen-Empress Y.lndar- 
jit  (1), that an employer of labour is not precluded from availing 
himself of the provisions of Act No. X I I I  o f 1859 merely because, 
in the contract of service between himself and his workmen, there 
is a stipulated penalty capable of enforcement b y  a civil suit, 
in the event of breach of the contract on the part of the workmen, 
which penalty has admittedly not been enforced, nor payment of 
the same ten-Iered, on the part of the workmen.

The other point taken before me is that the negotiations 
which took place between Murli Dhar and the defaulting workmen, 
and also with the rival contractors into whose jservice the latter 
had entered, amounted to a novation of the contracb of service 
between Murli Dhar and the applicants, so as to render the latter. 
incapable of enforcement either by way of application nn ler Act 
No. X III  o f  1859 or in any other manner, but I think the simplest 
answer to this contention is that, on the facts found, there was 
no complete novation of contract, Murli Dhar offered to be 
satisfied with a certain payment, far less than the penalty to 
which he was entitled under his contra ;fc, provided a certain 
condition which he chose to attach to his offer were fulfilled. 
That condition was never fulfilled, aad Murli Dhar’s offer conse
quently lapsed.

For these reasons I think that the decision of the courts below 
in this matter was correct and I dismiss this applieatioo,

A p p lim H c m  disinisaecL

APPELLATE OIVIL.

Befora Sir B.enry Richarch, Knight, Chief Jzisiice, and Justice Sir Pramada 
Gharan Banet'ji,

OH IRAN JI L A L  ( P l a i n t i t p )  u. N AB A IN I a n d  o t h e r s  ( D e f e n d a h t s )  • 
Indemnity hand-—Suit to recover money payails uncUr an indemnity bond—  

Decree passed against hut money not actually paid— Suit main,
taiviahle.
It is not necessiu’y tbat, before a suit on an indi,’mnlty bond can. be filefl, 

the plaintifi should have ah'eady been compelled, to malce the payment in

^Appeal No. 156 of 1917, uQderiscctioii 10 of the Letters Patent,
(1) (1889) I. L. K., H  All., 262.
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