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Mr. B. E. O’Conor, Pandit Baldeo Bam Dawe and Munshi
Damodar Das, for the respondent.

RicaarDs,C. J.,and BANERJI, J, :—A preliminary objectionis
taken to the hearing of this appeal. The original suit was a suit
on fool of a mortgage and the value of the suit was a sum below
Rs. 5,009, The usual mortgage decree was made, and the decree
was afterwards made absolute, and eventually, it appears, the
mortgaged property was sold, but proved insufficient to discharge
the amount. Thereupon an application was made under order
XXXIV, rule 6, corresponding with section 90 of the Transfer of
Property Act, (since repealed) for a personal decree, which was
granted by the Subordinate Judge. Itis against the decree of
Subordinate Judge so made that the present appeal is filed. The
preliminary objection is that the appcal should have been present-
ed to the District Judge and not to the High Court. Section 21
of Act XII of 1887, (Civil Courts Act) proviles that an appeal
should lie from a decree of the Subordinate Judge to the District
Judge where the value of the original suit was under Rs. 5,000,
The appellant seems to have thought that because a fresh decree
was granted under order XX XTIV, rule 6, and the amount of that
decree exceeded Rs. 5,000, this Court was the proper court to
whieh to present the appeal.  We think this view was erroneous.
We accordingly allow the preliminary objection and direct that
the memorandum of appeal be returned to the appellant for
presentation in the proper court. The respondents must have
their costs of this appeal. The memorandum of appeal may be
returned.as soon as possible.

Memorandum of appeal returned.

Before Sir Henpy Richards, Enight, Chief Justiee, and Justice Sir Pramada
Charan Buanerfi.
RAM LAL (Praintier) v, TAMKIN BANQ Axn orEERS (DEFENDANTS)Y
Act Noy X VI of 1908 (Indian Rogistration Act),section 38—~ Place of registration
—Jecurity Lond—DBond fraudulently registered in a distriet where
none of the proparty in respeet of which it might have been operalive was
situated. )

In & bond hypothecating, as seourity for the dne fulfilment of the terms
of & mortgage, certain immovable property, a small pieco of land was inzerted

—

* Birst Appenl No‘—G_'{E)f 1917, from a deoree of Khivod Gopal Banerji,
Subordinate Judge of Budaun, dated the 20th of July, 1916
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- which did not belong to the obligor and was menbioned only for the purpose

of getting the security bond registered in a particular registration sub.
division. '
Hgld that registration so eflected was a {raud on the Registration law
and the bond must be treited ag unregistered. Mangali Lal v. Abid Tar Khan
(1) followed, Harendra Lal Roy Chowdlhiwri v. Haridasi Dabi (2) ralerred to,

Tux facts of this case were as follows :— ,

A mortgage was executed by Karam Ahmad in favour of the
plaintiff on the 30th of Janunary, 1904, and, on the same date Ali
Ahmad ezeenied in the plaintiff’s favour a sccurity bond wherehy
he hypothecated eertain items of property for the due discharge of
the mortgage money. Both the documents were registered in the
office of the Sub-Registrar of Budaun, The onlyitem of property
situate within the jurisdiction of that office, out of the properties
charged in the sceurity bond, was deseribed therein as * land of
Filkhana bounled . . . and measuring 100 square yards.”
The plaintiff brought a suit on the two bonds, against Karam
Ahmad and the heirs of Ali Ahmad deceased, praying that the
mortgaged property might be sold first and if the proceeds were
insufficient, the balance might be recovered by sale of the property
hypothecated in the sceurity bond. The heirs of Al Ahmad
pleaded, infer alia, that the registration of the security bond
was invalid, inasmuch as the “land of Filkhana never belonged
to Ali Ahmad and was fictitiously entere] in the security bond
for the purpose of getting the bond registered at Budaun. Wit
regard o this plea the court of first instance found that the
“ Pilkhana ™ never existed, that the land which was described
as “land of Fulklhana’ never belonged to Ali Ahmad, that its
aren was 20 square yards aud not 100, and that it was probable
that it was ineluded in the seenrity bond simply to get the bon:l
registered at Budaun. The court held that the registration of
the security hond was, therefore, invalid, and it passed a decren
on the mortgage-deed alone and dismissed the suit as against
the heirs of Ali Ahmad with costs. The plaintiff appealed to
the High Couit in so far as his claim on the security bond had
been dismissed.

Babu Sital Prasad Ghosh, (with him the Hon’ble Munshi
Narain Prasad Ashihana), for the appellant ‘

(1) (1917) L L. R., 39 All,, 523, (2) (1914) I. L. R,, 41 Cale,, 972,



VOL. XLL] ALLAIABAD SERIES, 387

The provisions of scxtion 28 of the Reyistration?Act are quite
clear. In the prosent casc the property called the * land of
Filkhune ™ is as o mabter of {act sibuate within the jurisdiction
of the Sub-Registrar of Budaun. Lven if it is found that A)i
Ahmad had uo title to this laud, the registration of the docu-
ment ab Buduun would not be invalid, inasmuch as the land was
situate within the Budaun Sub Division. No fraud or collusion
between Ali Ahmad and the plaintiff has been alleged, much less
proved. It has not been iade out that the parties to the

document in question were aware [rom the outset that Ali Ahwad

“had no tisle whatsover to this particular land, and that the plaintiff
expressly consented Lo its inclusion in the deed for the purpose
werely of sccuring the registration at Budaun. That was what
the defendants had to establish. I rely on the case of Palladi
Lal v. Musammat Laraitd (1), which followed the case of Brojo
Gopal Mukerjee v. Abhilash Chandra Biswas (2).

Munshi Lakshmi Naroin, (with Mr. Ibn Almad and Dr.
5. M, Sulaiman), for the respondents i~—

The knowledge and motive of the parties to the seeurity bond
regarding the fictitious inclusion of the land in question can be
sufficient)y inferred from the facts and surrounding circumstances
of the case. It has been found that the *“ Pilkhana  was purely
imaginary, that the area of the land was only 29 square yards,
though it was entered as 100 square yards in the deed, that the
boundaries were more or less fictitious and that the executant
had no title bo it whatsover. The inference is irresistible that
it was never really contemplated between the parties that this
land was in fact to form part of the property hypothecated by
the bond. Ali Ahmad owned a substantial house adjoining this
piece of land; instead of that, this piece of land which did nof
belong to him and which was of insignificant value was added as
the last item of the hypothecated properties, the other items
being zamindari property of value. Considering all these
circumstances, it is clear that this land was deliberately entered

 and allowed to be entered, merely for the purpose of facilitating
the feg{stration of the bond, and that the parties did not sexiously

contemplate a gennine hypothecation of this land. 1 rely on the
) (1918) I, L. R., 4L All, 22, (2) (1909) 14 C, W. X,, 532,
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following rases :—Harendre Lol Roy Chowdlwri v. Haridasi
Deli (1) and Mungoli Lol v. Abid Yar Khan (2). In the light
of these rulings, the security bond in the present case cannot be
said (o relate, within the meaning of section 28 of the Registra-
tion Act, to the picce of land aforesaid, and the registration of

‘the bond at Budaun was, therefore, invalid.

Babu Sital Prasad Ghosh, in reply, submitted that if the
Court held that the entry as to the land of the Fillklana was a
fictitious one, deliberately wade with the object of getting the
registration improperly etfected at Budaun, in that case the
heirs of the exccutant were not to be allowed costs in this Court
or in the court below,

Ricnakps, C. J.. and BANERJL, J. :—This appeal ariscs out of
a suit brought on foot of two hypothecation documents, One wasa
mortgage pure and simple, The other was a seeurity bond by
which the executant undertook to guarantce the due payment
of the amount of the mortgage and interest, to secure which he
hypothecated certain property. -The deeds are of even date,
The court below granted a decree for the sale of the property
morigaged, but dismissed the suit in so far as it sought the sale
of the property which had been mortgaged by way of security.
The defendants who are interested in this last mentioned pro-
perty consist of subsequent transferees and the heirs of the
deceased executant, The court below awarded three sets of costs
to these defendants, The court below found that one item of
property which did not belong to the executant of the security
bond was intentionally entered in order to enable the document
to he registered at Budaun, The court was of opinion that the
executant had no interest in this property and that the mortgagee
knew quite well that it was not intended that it should form
any portion of the security. We see no reason to differ from the
finding of ‘the court below on this question of fact. It seems to
us highly probable that the object of entering this particular
item of property was to enable the document to be registered at
the Budaun Sub-district Registration Office. The principal
mortgage which, we have already said, was of even date had to be
registered in this office because the property comprised in it was

(1) (1914) L L. R, 41 Galo, 972, (2) (1917) L. L. R., 39 AlL, 538,
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situate in that division. The properby mortgaged by way of
security was not situate in the same district. This item of
property consists of a small strip of land, about twenty-nive
quave yards, either adjoining or near the executant's house. ltis
gignificant shat the property is not mortgaged as an apputtenance
to the houze, because the house was nob mortgaged at -all, and the
probabilities are that this small piece of land was miles away
from the villages shares in which were being hypothecated., The
court below considered under these ecircumstances that the
security bond had not been duly registered, and for this reason
dismissed the suit so far as it related to the property comprised
in this bond, Tt is unnccessary to state thab 1t was necessary
that this document in order to affect the property should be duly
registered. Section 28 of the Registration Act provides that
“ every document mentioned in the sestion shall be presented for
registration in the office of a Sub-Registrar within whose sub-
district the whole or some portion of the property to which such
document relates is situate.” Mo porbion of the property to which
the document in question related was situated in the Budaun Sub-
district, except the piece of land to which we have already
referred. It is contended that the inclusion of this piece of land,
quite irrespective of the want of title of the mortgagor and -the
intention of the parties, made th: deed ‘‘relate” to this 29
square yards. We think that this contention is not sound. If
neither the mortgagor, nor the mortgagee, intended that the
piece of land should be mortgaged or form any portion of the
security, then it seems to us impossible to contend that the
document “related” to this little piece of land. In the case of
Harendra Lal Roy Chowdhuri v. Haridasi Debi (1), where
the facts were very much the same as they are in the present
case, their Lordships of the Privy Council say at page 989 of the
report :=-‘* But the point may be put in another way upon

broader grounds. Their Lordships hold that this parcel is in-

fact a fictitious entry, and represents no property that the

morbgagor possessed or intended to mortgage, or that the

mortgagee intended to form part of his security. Such an

eniry intentionally made use of by the parties for the. purpose
(1) (1914) 1, L. R., 41 Cale., 972,
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of obbtaining registration in a district where no part of the
property actually charged and intended to be charged in
fact exists, 1s a fraud on the Registration law, and no
registration obtained by meuns thereof is valil” In our
opinion in the present case this 29 syuare yards represents wo
property that the executant possessed, or intended Lo charge,
or that the worigagee intended should [orm part of the
securily. A decision of this Court in Mengali Lal v. Abid
Yar Khan (1) s to the same effect. The voly question which
remains is the question of costs.  The subsequent trausferees, we
think, arc entitled to their cosbs, Under the usual practice of
this Court costs follow the result,  With regard to the heirs of
the execatant the case stands on a somewhat ditferent basis. We
are perfectly satisfied that their predecessor ia title was fully
aware of what was being done and deliberately aliowed the
29 squave yards of land to be included in the security bond.
Under the cirewmmstances we think that the heirs of the exccutanp
of the security bond should bear their own costs here and in the
court below. The result is that we vary the decree of the court
below by directing that the defendants 2 and 3 shall pay their
own costs. In all other respects we confirm the decree of the
courh below and dismiss the appeal.  The respondents other than
defendants 2 and 3 will have costs of this appeal, each having a
separate set of costs, Thedefendants 2 and 8 will Lear their own
cosbs of yhis appenl,
Decree varied.

REVISIONAL CRIMINAL.

et
Before Mr. Justice Piggoll.
EMPLEROR v, RAM LA, AND ormgre#

Aet No. XI1II of (8539 ( Workmen’s Breaoh of Contract dot), seetions 2 and S
Conb,act betwoen masier and workman conlaindng covenant for COmpersa-
tion for breach of agreginent by workmen—Operation of del not thercby
exeluded. .

An employer of labour is not precluded from availing himself of the
provisions of Act No, X1IIT of 1859 merely bocause in the contract of servios

# Crirninal Revision No, 345 of 1918, from an order of H, J. Ball, Sessions
Judge of Thansi, dated the 80th of September, 1918,
(1) (1917) I, L. B, 89 AlL,, 523,



