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proceedings of the Givil Court are closed when such an order is
passed, and therefore, so far as that Court is concerned, the order
finally decides the suit. The order would consequently be a
decree within the terms of section 2. I observe that section 265
is reproduced from the previous Code of 1859, whereas the terms
of section 396 are entively mew. The difliculty is increused by
the definition of the term ¢ decree,” as it now stands, having been
the result of a further modification of the Code. I think, there-
fore, that the maftter before us is nmot without much difficulty.
No doubt, for *the convemience of the parties themselves, it is
Cesirable that an order, such as that now hefore wus, should
be regarded as a decree and be a proper subject for appeal; so
that the parties, who are in dispute in regard to the amount of
their respective shares, may not be put to the expenses of a parti-
tion by metes and bounds, when such partition may turn out {o
be absolutely infructuous if the Appellate Court should find {that
the shares have been wrongly determined. Consequently, as the
larger interpretation is open to us, and this interpretation is decid-
edly for the benefit of suitors, I think it should be adopted.
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REFERENCE FROM THE RECORDER OF
RANGOON.

Before ;S‘Zir W. Comer Petheram, Enight, Chief Justice, and Mr. Justice
Ghose.

MOUNG T80 MIN (Perrrioner) o. MAH HTAH
(RuspoNDENT). ¥

“Divorec—Burman Buddhists, Law as to Divorce among--Buddhist Law—
Dhammathats, Authority of the—Menw Kyay, duthorily of thems
Desertion—Procedure.

In o suit for divorce instituted by a Burman husband on the ground
that his wife had deserted him for no reason whatever, and hal been living
separate for the past eight months, refusing to resume cohabifation with
him (there being no charge against the wife of misconduet affecting
morality or of any bad habits), the wife pleaded in defence that the above

* Civil Teforence in divorce ease No. 4 of 1891, made by W. F. Agnew,
Hsq., Recorder of Rangoon, dated the 4th of May 1891.
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ground was, under Buddhist Taw, no ground for a divoree, and further
pleaded tho conduct of the petitioner as a justification for her refusal to
cohabit with him. No division of property had taken place between
Lusband and wife. Held upon a reference to the High Court—That upon
the law as administered among Buddhists, the petitioner was not entitled
to a divoree.

If the plaintiff in a suit for divorce governed by the above law estah-
lishes any of the grounds which tho Dhammathats recognize as good
grounds for a divoree, he will be entitled 1o a divorce. The Dhammathats
contemplate grounds justifying a divovee other than those mentioned in
the judgment of the Special Court in Ny Nwe v. 1L Su fiw (1), viz., other
than matricide, parricide, killing, stealing, shedding the blood of a Buddh%,
rahan, herexy, and adultery.

A dosertion, properly so-called, by the wife is a good ground for divoree
by the husband, provided that during the period of ome year preseribed by
the Menu Kyay (Bk. v., eh. 17) the hushand has not supplied anything to
the wife, ‘

Buits for divorec between Burman Buddhists, being suits of a eivil
natare not governed by the Indian Divorce Act, should be commenced by
a plaint and not by a petilion.

The decision of tho Special Court in Nya Nwe v. &li Su Ma (1) obsorved
nupon.

Passagos in the Menw Kyey Dhammathatb cited and commonted wpon.

Tz pelitioner in this case sued in tho Cowt of the Recorder
of Rangoon for a divorce on the ground that his wife, the ros-
pondent, had left him and refused to live with him. The appli-
oation being in the form of a petition, it was objeoted that it should
have been in the form of a plaiut, and leave was uccording‘fy given
to amend. The parties to the suit were both Burmese Buddhists.

On the part of the respondont it waes not deniod that she had
left the pelitioner and refused to livo with him, but it was
objected that this was not by Burmese law a ground for divoree,
unless both partics were willing that there should be a divores.
The respondent further alleged thet she was justified in refusing
to cohabib with the petitioner on the ground that when she lived
with the petitioner he brought women of loose character te the
house in which sho and the pelitioner were living, and thereby
subjectod the respondent to much indignity and anguith of mind

(1) Dated 18th August 1888 (Cirenlar Order No, 35 of 1886),
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amounting in law to eruelty. Upon interrogatorios being admin- 1892
istered to the r?spondent, she gave the names of some of the yropve Tso
women who wero in the habit of visiting the petitioner, My
The respondent’s objection that desertion on the part of the Mar Hram,
wifs does not by Burmese law amount to a ground for divorce
was supported by a reference fo the judgment of {he Special
Court in the case of Nge Nwe v, A Su Me deeided on the 18th
August 1886 (1). The Recorder was of opinion that the effect of
the decision of the Special Court was to unduly uarrow the grounds
upon which a diYorce may be granted among Burmese Buddhists,
and to confine those grounds to the grounds mentioned by Dr,
TForchhammer, Professor of Pali, in a preface {o the translation
of the Wagare Dhammathat contained in Mr. Jardine’s notes on
Buddhist Law, Part IV (1883).
The Recorder mude tho following reference {o the High Court
under 8. 42 of the Burma Cowts’ Act (XI of 188Y):— .
% This is a suit by a Burman hushand for divoree, the only
ground alleged being that the respondent has left him, and refuses
to reburn to cohabitation. The facts are not disputed, but it has
been argued for the respondent that according to the judgment of
the Special Court in Nge Nwe v. 2 Su Ma (1), dated the 18th
August 1886, a copy of which is annexed, the suit must {ail. The
effect of that judgment is that a Burmese hushand er wife can only
obtain a divorce (oxcopt by consent) on some of the grounds men-
tioned in the Dhammathats, and that the only grounds are those
particularized by Professor Forchhammer (2) and mentioned in
the judgment. Undoultedly the ground relied upon by the hus-
band is not included in the grounds mentioned in the deeision of the
Special Court; and if divorce can only be granted upon some one
of those grounds, this suit must be dismissed. It was also argued .
for the respondent that thoe proceedings are wrong in form; that
a petition is only permissible in proceedings under the Indian
Divoree Aect, and thnot the Conrt has no power to make a decree
upon a petition, and no power to allow the petilioncr: to amend

(1) Cirveular Order No. 85 of 1£86.

(2) Notes~on Buddhist Law, hy the Judicial Cowmissioner of British
Burma. Part IV, Introductory Preface, by Dr. E. Forehhammer, Pro-
fessox;'nof Pali. |
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50 as to convort tho petition into a plaint, I know of no reported
authority for converting a petition into o plaint, but it is o mere
matter of form, and I think that the amendment ﬁlight be allowed,
espeoially as in this ense the petition is actually overstamped.

« Tt is argued for the petitioner that the judgment of the Speetal
Court is not exhaustive, and that thero ave other grounds mentioned
in tho Dhammathats wpon which divorece may be granted. Thus
in Richardson’s franslation of the Menu IKyay, 2nd ed., pp. 335,
347, it is said (among other grounds) that a husbmnd may divorce
a wife who will not act according to his desives, and who has not
equal love for him, and this is the text relied upon in the preseht
case.  So, again, eruclty is not included in the grounds mentioned
in the Special Court judgment, though it is mentioned in the Dham-
mathats (Richardson, p. 848), where it is said that wise Judges
may grant a divorce whore the husband has oppressed his wife,

“ Tt appears to me, with great respect for the judgment of the
Special Court, that that Court was wrong in eonfining the grounds
of divorce among DBurmese to those mentioned by Professor
TForchhammer, who, though a great DPali scholar, was not a lawyer,
and that divoree ought to be granted upon any of the grounds to
be found in the Dhammathats. The dooision of the Special Court
is cerlainly contrary to the law as administered hitherto in Burma.
Tt is, however, binding npon me, and as I entertain doubts as to its
vorrectness, and also as to whother the Court has power to grant
a divorco hetween Burmans upon a petition, or to allow the peti-
tion to he converted into a plaint, T submit the following ‘questions
{or the opinion of the High Court under section 42 of the Lower
Burma Courts’ Act :—

¢ (i) Whethor in suits for divorce the plaintiff is not entitled
to a divorce upon sny of the grounds mentioned in
the Dhammathats, even though such grounds are not
among those pariicularized in the judgment of the
Special Court.
«(i1) Is it necessary that suits for divorco betwoen Burman
Buddhists should be commenced by a plaint ?
* (1il) Has the Court power to allow a person whoSas wrongly
ingtituted proceedings in the form of a petition to:
amend by converting the petition jnto a plaint?
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“ Subject to the opinion of the High Cowt, I think that the 1802
petitioner is entitled to a decree for divorce, for a womsn who m
refuses to returns to cohabitation with her husband certainly does — My
not act according to his desires, and that the amendment may be Mam lna,
allowed. A petition for leave to amend has been filed Ly the
petitioner.”

Mr. Acworth and Baboo Dwarka Nuth Chuckerbutty appeared for
tho petitioner.
The respondgnt was not represented.

- My. Aeworth.—DBy Burmeso law marriage is a purely civil con=
tract without religious sanction or ceremonies, and divorce can he
obtained upon any of the grounds mentioned in the Dhammathats.
The judgment of the Special Court does not limit the grounds of
divorce to those specified by Professor Forchhammer, and the
grounds quoted from Professor Forchhammer are quoted only as
an authority for the proposition that divorce cannot be maintained
on the ground of mere caprice, which was the question before the
Special Court. The rules laid down by the Zeny yay clemly
contemplate o wifo’s refusal to live with her hushund as a suflicient
ground for divoree, and in such a case the husband is to have the
whole of the property (see Richardson’s Menu Kyay, pp. 1569, 162,
3573 also passages from the other Dhammathats cited at p. 23
of Mr. Jardine’s second note). I contend that want of affection
towards the husband, or refusing to live with him is a sufficient
ground- for a divorce, Here the wife objects fo bo divorced
compulgorily, as in that cese the husband will have all the joint
property. As to the power of the Cowrt to allow the petition to
be amended, there can be no doubt,

The judgment of the Cowrt (Prreeram, CJ., and Guoss, T )
was delivered by-—

Gose, J—This is a rofovence by the Recorder of Rangoon. It
has been made in an action for divorce insfituted by a Burmese
husband against his wife.

- The ground alleged in the petition presented by the husband for
obtainirg divorce isthat the wife has deserfed him for no reason
whatever, and has been living separate for the last cight months,
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and that she would not retmm to his house and resume cohabita.
tion with him. The wife, however, pleads in her written statement
that the ground allegod by the petitioner is no ground for divoree
according to the Duddhist law, which governs the parties, and
that she is justified in not returning to cohabitation with the peti-
tioner, because while she was living with him he used to bring
to the house women of loose character and habits, and therehy
subjected her to much indignity and anguish of mind, amounting
in law to cruelty. ,

The learned Recorder begins his judgment by stating that “ the
lacts are not disputed;” he then refers to e judgment of tke
Special Court, dated the 18th August 1886 (1), and expresses his
dissent from tho law, which he understands to have beenlaid down

. therein ; he then states that ho is doubt{ul whether a decree for

divorce may be given between Burmans upon a petition, and
whethor the petition may be allowed to be converted into a plaint,
as asked for by the potitioner. And lastly, relying apparently
upon certain passages in the Menu Kyaey to the effect that o hus-
band may put away his wife who has not equal love for him and
would not act aceording to hig desirves, the Recorder is of opinion that
the petitioner is entitled to a decree for divorce ; but this epinion
being, as he thinks, opposed to that of the Special Court, he has
veferred the following quostions to this Court:—

(i) Whether in suits for divorce the plaintiff is not entitled
to a divoree upon any of the grounds mentioned in
the Dhammathats, even though such grounds %re not
among those particularized in the judgment of the
Special Court.

(i) Is it mecessary that suits for divorce hetween Burman
Buddhists should be commenced by a plaint P

(iti) Tas the Court power to allow a person who has wrongly
instituted proceedings in the form of a petition to
amend by converting the petition into a plaint ?

Now, the first observation that ‘we have to make is that, unless
the plen set up in the third paragraph of the defendant’s written
statement was waived, it cannot rightly be said thaﬁ\i;he facts

(1) Nga Nwe v, Mi Su Da, Circular Order No. 35 of 1886,
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of the case are Aot dispuled. Bub far from the ploa seb up therein
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heing understood o have been waived, and which plea we mry pyoo - "rn o

shere sny contains the justification for the defendant in leaving the

My

house of the hushand and refusing to return to cchabitation with MAHv}'_:IMH,

him, she was asked by her adversary (the pelitioner) to answer
certain interrogatories, which she did answer, giving the names
of gome of the women whom the husband used to bring to the
house while she lived with him. Wo refer {o this matter, because
we think it has an important bearing upon the question whether
the husband i8 entitled, upon tho present state of the record, and
avithout any enquiry into the question of tho justification plonded
by the wife, to obtain a deeree for divorce, such as the Rocorder
proposes to malke.

Referring to the judgment of the Special Court ab Rangoon in
tho case of Nya Nue v. M S Bla (1), dated the 18th Angust 1886,
we ohserve that the two questions which were decided in that
Case Were :—

(i) Will e suit botween o Burman Buddhish maried couple
for restitution of conjugal rights lie ; and

(i) if so, is this relief lost by the plaintifi’s abandonment
of the defondant for a shorter period than that men-
tioned in tho Menw Kyeay, Book 5, Chapter 17 2

And it was held that a suit lies for restitution of - conjugal
rights, and that the relicf is not lost to the plaintilf unless the case
comes within the provisions of Book &, Chapter 17,

Tn connection with the first of the two quostions decided in
that case, 1t seems to have been discussed whother cither of the
parties may divorce the other on mere caprice, and the Special
Court, after an examination of the suthorities on the subject, and
especially the Dhammathat of Menu Kyay and a poper published
by Dr. Forchhammer, o learned Professor of Pali (2), came fo the
conclusion that marviage hetween Burmese Buddhists may be
digsolved at any time by mutual consent, and that where such

(1) Circular Order No. 35 of 1886, ‘

(2) Not*s on Buddhist Law, by the Judicial Commissioner of British
Burma.? Paxt IV, Introductory preface by Dr. Forehhammer, Professor
of Pali.
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consent is wanting, it cannot he dissolved except on some ground
recognized by the Dhammathats, and not by the mere volition of
one of the partics.

Yo far as these conclusions are concerned, it seoms to us that
they are supported by the Dhammathats. Dut there are cortain
observations in the judgment which would seem to indicate that
thoy intended to decide, while discussing the questions raised
before them, that the only deeds on the part of the hushand or wifs
which would justify a divorce are matricide, parricide, killing,
stealing, shedding the Dblood of a Duddha, rahas, heresy, and
adultery. But we do nof understand the judgment really to ge
to that extent.

‘While discussing the question whether a divorco could be had
on mere caprice, or that some offence or fault must be proved in
one of the parties, the Court had to consider a certain passage in
Menu Kyay, Book 'V, Chapter III, which runs thus:—* Thus has
been laid down the law for the separation by mutual consent of a
pair never before married when the husband wishes to separate
and the wife does not, when there is no fault on either side, hut
their destinies are not cast together, the law for partition of the
property is this, &, &o. This is the law when there is ne fault
on either side, and when one wishes to separate.” The members
of the Special Court had to consider the words “ destinies are not
cast together (kammazat),” and they guided themselves by the
explanation given by Dr. Forchhammer in his paper published in
Mr, Jardine’s notes, and the explanation given by him «was as
follows 1= Separation on account of kammazal may be ex parte, but
always implies the commission of an evil deed on the part of the
other party, which creates also for the innocent party a demerit
for which he will have to suffer keenly through endless existences,
&e. (1), and that gentloman seems to have expressed an opinion
that the deeds which justily a Buddhist to sever his destiny from
that of his or her partner are matricide, parricide, killing, stealing,
shedding the blood of a Buddha, rahan, heresy, and adultery. The
Special Court, after quoting the words of Dr, Forchhammer,

(1) Notes on Buddhist Law, by the Judicial Commissionex™sf British

Burma. Part IV, Introductory preface by Dr. Forchhammer, Professor
of Pali, page 8.
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ohserved :—“So that here we have from one of the hest living 1502
authorities of the day en explanation of the text, eoupled with 3y —~-=r "
a statement of the deeds which will justify e divorece amongst — Mix
Buddbists, end this statement is consistent with the other texts vajﬁ.m.
of Jenu Iyay above reforred to” An observation to the same
effect also oocurs later on in their judgment.

Dut, as already pointed out, this was no part of the actual
detision that the Special Court was called upon to pronounce in that
case. If they meant to lay down that divorce could not bo had,
except for sonfd one of the cight offences or faults mentioned in
their judgment, this was extra judicial. And we may say that
we are not prepared to agres with them in that respect; for the
Dhammathats contemplate other oases in which divorce may be
had.

On turning to the subjoct with which we are immediately
concerncd in this case, viz., whether the hushand is entitled to a
decree for divoree becouso tho wife has doserted him and refuses
to return to cohabitation, it seems to us that there are texts in the
Menu Kyay, s book of paramount authority in the Buddhist school,
which show that a desertion, properly so called, is a good ground
for divorce,

In Book V, Chapter 17, page 141 (Richardson’s edition), which
is headed :—* The law when a husband and wife, having no
effection for each other, separate.” Menu Kyay says as follows :—

“ Any husband and wife living together, if the hushand, saying
he does not wish her for a wife, shall have left the house, and for
three years shall not have given her one leaf of vegetables or ome
stick of firewood, at the espiration of three years let each have
the right to take another wife and husband, If the wife, not
having affection for the husband, shall leave (the house) where
they were living together, and if during ome year he does not
give her one leaf of vegetables or ome stick of firewood, let each
have the right of taking another husband and wife; they shall
not claim each other as husbond and wife ; let them have the
right to separate and mairy again, If when the hushand lenves
the hous®, the wifo shall take another within the three years,
or wheh the wife has left the house, and within one year the
hushand shall take another wife—of the property of both, what
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was brought at marriage and fhat which belongé to both, having
counted one, two, and weighed by tickals, let all the property
be demsnded and taken from the porson who failed in his or
her duty as husband and wife, by the other who hes hecome the
loxd of it; and if (the person in fault) comes to the houso of
the other, (the person mot in {ault) may turn (the other) out,
but not mcouse (each other) of taking a paramour or seducing
husband or wife.”

It will be observed that in the case of a wife leaving the house
of her hushand, and in the cvent of the” husband® nob supplying
her with anything for one year, the right to separate and marry
again is croated in cither of the parties. The second portion of
the chapter, which refors to the partics marrying hefore the periods
prescribod. (as the case may bo) cloarly condemns that conduct.

The texts in the Menw Kiyuy, which the learned Recorder has, we
suppose, relicd upon, are to be found in Dook XTI, Chapter 43
(Richardson’s edition), pages 354, 365, and 357 ; and they are as
follows : — _

“The five kinds of wives who may bo put away are these :—If
o man and wife have lived together cight or ten years and had
no childven, the wife is a barren woman ; o woman who has had
eight or ten female children and no son ; o woman who is afflicted
with leprosy or opilepsy ; & woman who does not econform to the
habits of her class; a women who will not act according to the
desives of her husband, who has not equal love for hlm,~—these
five women a hushand may pub away.”

“ By putting away is not meant that Le may take oll the pro-
perty and put hor away, but if he wishes he may take another
wife, and (a wife as above) ghall have no right to oppose his
wishes; thus sho may be said to be put away. This is one point
in this matter.” And in page 357 the following passage ocoursi—

« Concerning putting away a woman who does not conform to

- the habits of her class, but addicts herself to low habits, it is thus

said. If awoman, without regard to the oredit of her family,
takes a paramour, or without the knowledge of hor husband steals
or conceals his property, it is not said the husband shallegniy cease
connubial intercourse with her: her habits are bad; she has cer-
tainly no regard to the honour of her family. For this reason,
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let him take all the property and bave a right to put her away. 1802
0f o woman who will not comply with her hushand’s desires, it 3157 0 s
is said her destres ave mot towards him, hor wishes are not the  Mix
same. Asin the last instance, let him have a right to put such a u it HTam,
woman away.”

In the present case there is no charge of miscondnet affecting
morality or of any bad halits, agaiust the wife, and the question
we have to determine 18 whether, by reason of tho wile living apart
from the husband for eight months (as the petitioner alleges), and
her refusal 1 veturn fo cohubifation, is a sufficient ground for
divoroe.

Referring in the first placo to the five kinds of wives who may
be put away, one of them Licing “ & woman who will not act according
to the desires of her husband, who has not equal lovo for him,” it will
be ohserved that an explanation is given by Mewn Iyay, which is
to the effect that “ by putting away is not meant that he may take
all the property and put her away, but if he wishes he may take
another wife, and (n wife as abovo) shall have no right to oppose
his wishes ; thus she may be put away.”” So that we havo it clear
that the husband is not cntitled to divorce his wife for nob
complying with hig desires, or for want of love for him ; and that
“putting away ” does not necessarily mean divorcing the wife;
and this seems to be emphasized by what is subsequenily said in
the same page (355) with reference to a 'wife, who has had eight or

ten female children and no son, being put away, and it is this :—
Tt isnob meant that the husband has a right to put her away
without giving her property, animate and inanimate; but if he
wishes for precious male children, which are superior to females,
he shall take another woman, and the wife shall have no right to
prevent him ; he has only right to discontinue eonnubial connection
with her. I she have horne without any male child eight, nine
or ten female children, and the husband wishes to put her way,
let him, having divided all the property of hoth info two parts,
give one-half to the wife, and let them pay the debts in the same
proportion, &o.” The aunthor then vofers fo the case of
n disease woman, the duty cast upon the husband to employ
physicidns to trcat her, and to the partition of property in the
event of separation, and makes the following observation :— It
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1892 is not said the husband has a right to take all the property and
Moune Tso Separate : he shall only cease connubial intercourse.”
MLIN The passages in page 857 referred to by the learnod Recorder
Man Hroa, immediately follow the passage which has just been quoted, and
it will be observed that, while the author in speaking of a woman
who takes a paramour, or steals hor husband’s property, says «it
is not gaid that tho hushand shall only cease connubial intercourse
with her; her habits are bad; she has no regard to fhe honour
of her family. Tor this reason let him toke all the property and
have & right to put her away.” In speaking of a weman who does
not comply with her husband’s desives, he says * as in the lash
instance, let him have a right to put such & woman away,” thus
putting the two cases upon different footings.
© In regard to the five kinds of women referred to in the Menw
Kyay, who may be put away, we have a ftext in the Alance
Wonnana, which is also a Dhammathat of authority in the
Buddhist school, tranglated by Mz, Jexdine in his valuable notes,
page 22 : it isas follows :—* A woman who is barren ; & woman who
always brings forth fomale children ; also a woman who has bodily
deficiencies ; & woman who bears neither daughtors nor sons; a
woman with leprosy ; a woman of bad conduet ; a woman who has
no love for hor hushand, or in other words, a woman having no
love for her hushand has a paramour,—these five kinds of women
may be abandoned or divorced.”

A somewhat similar passage is to be found in the Manoo Ring
Dhammathat, published in Mr. Jardine’s notes, page 6, and it is
thigt—“ A woman who is barren, a wife who gives birth fo
female children, a woman who has disease, a woman of bad conduct,
and -a woman who is not liked by good men ; such kinds of wives
may be abandoned.”

Upon a consideration of these texts, we are of opinion ‘chaf; 8
divorce cannot be had merely because one of the parties haes no
love for the other, or does not comply with the desires of the
other, Desertion, according to the Menu Kyay, is no doubta
good. ground for divorce, but, as already pointed out, there is this
condition attached, viz.,, during the periods of time gprescribed

therein the husband should not have supplied anything to the
wife. ‘
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In this case the period of eight months has only elapsed since
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the wife left, and it does not appear whether the husband has not yrypwe Tso

supplied anything to the wife during this time. The principle
which underlies this matter secms to he that it is mot proper to
allow o divorce if the wife or the husband has heen living apart
from the other for a comparatively short time; and that if during
tho prescribed period, the husband has supplied the wife with any
of her wants and kept communication with her, it should be
presumed. that the conduct of the wifo is not blameable, and that
the husband does not regard her living separate as a ‘desertion
wroperly so-called.

There ave no doubt texts in the several Dhammathats which
show that o divoree can bo had by mutual consent, and that one
of the partics can separate from the other, even if the latter does
not consent, bubt in that case it is distinctly provided that the
properties belonging to both and their liabilities should be divided.
And in this connection we may refer fo two texts—one from the
Manoo Wonnana, and the other from Wagary Dhammathat, trans-
lated in the notes by Mr. Jurdine, and they are as follows :—

«Jf o hushand or wife in a state of anger says fo the other
¢T do not love you,’ such words shall not be sufficient to
constituto o divorce. It is constituted only when they divorce
and leave each other, after a division of the good and bad property
in possession and not in possession to which they are entitled.”
(Manoo Wonnana.)

«Tf husband and wife have separated and no division of
property has taken place, neither shall be froo fo live with another
(man or woman)., Bubt if the property hes been divided, they
may do so. Thus Manw has decided.” (Wugary.)

Tho relevancy which those passages have upon this case is this—
that, apparently, here mo division of property has faken place
between the parbies—a circumstance which indicatos that the
separation which has taken place is not of that character which may
be regarded as any way final. And as to tho wife declining to
reburn to cohabitation with the husband, if the facts stated in the
last par<graph of the written statement be true (a matter which
has ndt been gone into by the Recorder), it would appear that
thers is a justification in her conduct; and in that view a Court
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of Justice would not be disposed to pronounce a decree for divores
against the consent of tho wile, thereby depriving her of the
advantages which belong to the status of a wife.* But it is not
necessary to discuss this matter any further, nor to send back the
oase for the trial of the question of fact raised in the written
statement, for wo arg of opinion that uwpon the law as adminis.
{ered among the Buddhists, the petitioner has not made oyt g
case for divorce.

In this view of the mattor it is perhaps unnecessary to answer
categorically the questions referved by the Recorder§ but we may
say, so far ag the first question is concerned, that if o plaintiff in’
a suit for divorce establishes any of the grounds which the
Dhommathats recognize as good grounds for divoree, he would
be entitled to a divores, oven if such grounds are not ainong
{hose particularized in the judgment of the Spocial Court. As
regaxrds the ofher question put, wo are inclined to think that the
proper procedure is to presont a plaint, and not a petition for
divorco, the case being not governed by the Indien Divoree Adct,
and the aclion being one of a civil nature. In this case, however,
no difficulty could arise, becanso the petition was presented with
the court-fee required for a plaint, and it was perfectly opén to
the Recorder to treat the petition as a plaint in the cause, as was
asked by tho petitioner,

A A C

APPELLATE CIVIL.

Dcfore By, Justice Norris and M. Justice Beverley.

BROJO NATH SURMA (Jupeuent-pEBTOR) ». ISSWAR CHUNDRA
DUIT (ron sBLk AND A8 GUABDIAN oF PROSSANC KUMAR
DUTT, suxon) (Decrer-moLpEr).*®
Succession Certificate Act (VLI of 1889), section d—Exocution of decree—
Application for cxceution by legal representative without cortificale

Section 4 of the Succession Certificate Act, 1889, mercly provides that
the Court shail not proceed upon an application of a person claim?ng to be

# Appeal frowm Appellate Order No. 282 of 1891, against the order of
H. Luttman-Johnson, Hsq., Distriet Judge of the Assam valley d‘igtricts,
dated the 26th of May 1891, reversing the order of C. B. Pittar, Bsq.,
Subordinate Judge of Sibsagar, dated the 14th of July 18})0.



