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-------------------- IBSHAD HUSAIN a o t ahothbr (P la in tiffs )  v. GOPl N ATH  (Defehdano:) *

A o tN o .IIl of l90T {Provmcial Bisolveney Act), section 2%—Insolvency-^ 
Dismissal of objectio7i to attachment of projperty by receiver-—Subseq^uent 
suit by objector for decla>-aiion of judicata.
Upon certain property, namaly, a sliarejin a house, having been attaohsd 

a 16061701 in insolvency as the property of the insol-yent, a claim thereto 
•was prcferieci by the son and nephew of the insolvent, who filed an application 
nnder section 22 of the Provincial Insolvency Act, l907. Evidence of the titlo 
of tho applicants was proaucod boforo the Insolvency Court; but the applica­
tion vfas rejected, and an appeal from the ordec of rejection was dismissed on 
tho merits. The applicants then filed a reguUr suit for a declaration of their 
title to the same property.

Held that the suit was barred by reason of the previous order of tho 
Insolvency Court. Fita Bam  v. Jujkar Singh (1 ) referred to.

T he  facts of this case were as follow s:—
One Wilayat A li having been adjudicated an insolvent, a 

share in a certain house was attached by the receiver as being 
part of the property of the insolvent. The son and nephew of 
the insolvent thereupon raised an objection to the attachment, 
claiming the attached property as their own; and they filed in 
the Insolvency Court an application under section 22 of the 
Provincial Insolvency Act, 1907, The applicants produced in 
the Insolvency Court evidence as to their title to the property 
claimed; but the application was, after consideration, rejected. 
The applicants appealed against the order of the Insolvency 
Court, but their appeal was dismissed on the merits. There* 
upon the present suit was filed, in which the applicants sought a 
declaration of their title to the attached property, .The suit was 
dismissed upon the ground that the result o f the proceedingg 
under section 22 o f the Act abovementioned and of the appeal 
in those proceedings operated as res ’judicata in respect of the 
present suit. The plaintiffs appealed to the High Court*

Dr. B. M. Sulaividn, for the appellants.
Dr. Surendra Nath The Hon’ble Munshi Naraili

Pmsad Ashthana, and Pandit Mohan Lai Bandal, for the res­
pond enti

*£'irst Appeal No. 62 of l9iT,,from a doorea of Kalika Biagh, Subordinate 
Judge of Agra, dated the 29th of November^ 1910.

(1) (1907) I. L. R,  ̂ 39 A ll, 636.
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R ichards, G. J., and E a h e r j i , J. :— This appeal arises under 
the following circumstances. A  man of the name of Wilayat A ll 
was adjudicated an insolvent. A share ia certain house property 
Tvas attached by the receiver as being the property of the in­
solvent. This property was claimed by the appellants, who were 
the son and nephew o f the insolvent. These persons filed' an 
application in the insolvency matter under section 22 of the 
Insolvency Act, which provides that “ if  the insolvent or any 
creditor or any other person is aggrieved by the act or decision 
of the receiver, he may apply to the court and the court may 
confirm, reverse or modify the act or decision complained of.”

' The act apparently complained of ia  the insolvency matter was 
the attachment o f the property. No doubt the investigation as 
to whether or not the receiver was justified ia attaching the 
property involved the investigation of the title to the share 
attached. The appellants in this Court prodaeed'their evidence 
with the result that the Insolvency Court refused to reverse or 
modify the act of the receiver in attaching the property, in 
other words, dismissed the application. An appeal was filed 
from the decision of the Insolvency Court which resulted in the 
dismissal of the appeal on the merits. Thereupon the plaintiffs 
instituted the present suit, which seeks a declaration of their 
title to the same property as was attached in the insolvency 
matter. The courb below has dismissed the'plaintiffs’ suit on the 
ground that the decision of the Insolvency Court and the appel­

late court in the appeal from the insolvency decision operates 
as res judicata. I f  we had to consider the matter in the absence 
of authority, we doubt very much whether^ the order of the 
Insolvency Court and the court of appeal fxom that order can 
operate as res judicata. The provisions as to res] jv^dicata are 
c o n ta in e d  in section 11 o f the Code o f Civil Procedure, which 
provides that “  no court shall try any suit or issue in -which the 
matter directly and substantially in issue has been directly and 
substantially in issue in a former suit between the same parties 
or between parties under whom they or any of them claim, 
litigating under the same title, in a court competent to try such 
Subs&quent suit or the suit in which such issue has been subse­
quently raised and has been heard and finally decided by su.ch
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court.” We may point out that there was uo previous 8%it 
between the parties to this suit. There was only the petition of 
objection to the attachment and the order passed on that 
petition. No doubt the question which is involved in the present 
suit, namely, the title to the property, w as, investigated in the 
iusolveccy matter, but there is strong ground for the argument 
that the question of res judicata  is limited to the provisions . of 
section 11 of the Code o f Civil Procedure. In the case of GokuL 
Mccndar v. Pachiianand Singh (1), their Lordships of the 
Privy Council say as follow s:— “ They will further observe that 
the essence of a Code is to be exhaustive on the matters in 
respect o f which it declares the law, and it is not the province of 
a Judge to disregard or go outside the letter of the enactment; 
according to its true construction.’ ’ Where a decree-bolder 
attaches property as being the property of his judgraent-debtor 
and a third party objects to the property being attached, the 
third party can object to the attachment. I f  the objection is 
ruled against him he is entitled to bring a suit, provided that he 
brings it within the time expressly allowed by law, but the right 
to bring the suit is expressly given by the Code itself. It would 
certainly seem that in many cases it would be highly objection­
able that an Insolvency Court should in a summary manner 
dispose of property or issues involving the title to the property,’. 
I f  an Insolvency Court has jurisdiction to finally try the right 
to property, it should as a general rule require the parties to file 
statements in the nature of pleadings, issues shoald be duly 
framed’and the case tried in the manner in which an ordinary 
civil suit is tried. On the other hand, it certainly seems open to 
grave objection that a claimant to property alleged to belong to 
an insolvent, (not claiming as a creditor) should be entitled to 
have an investigation of his alleged title in the Insolvency Court 
with a right of appeal, and that he should then be again entitled 
to re-open the entire question in an independent suit. The 
consideration of this case indicates the necessity for amendment 
of the Insolvency Act, W e have thought it right to say so much, 
because an important question of law seems to be involved in the 
consideration of this case. W e find, however, that in the cas3 

(1) (1902) I . li. R,, 29 Calc., 707.
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Pita Ram  v. Jujhar Singh (1), a Bench of this Court decided, 
under circumstances which in principle cannot be distioguished 
from the present ease, that a decision of the Insolvency Court 
operates res judicata. W e are bound fco follow this decision 
or refer the present appeal to a larger Bench for re-consideration 
o f the question involved. If we thought that any injustice had 
been done in the present case, we should not hesitate to adopt 
this course. W e find, however, that there really was a complete 
trial of the plaintiffs’ title in the insolvency case. The plaintiffs’ 
title to the property was based upon an alleged oral will which 
the wife of the insolvent is alleged to have made a few days 
before her death and not very long before the application for the 
order of insolvency. The court absolute!}/ disbelieved that the 
alleged oral will was ever made and came to the conclusion upon 
the materials it had before it that an arbitration award based 
upon this alleged orarwill was a clumsy attempt to defeat the 
creditors of the insolvent. The title set up by the claimants was 
highly improbable and suspicions. Under these circumstances 
we do not think that this case is a fit one to refer to a larger 
Bench. We aceordiagly dismiss the appeal with costs.

Amoeal dismissed,
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Sefo -e Justice Sir Qeo -ge Knox.
M ADHO P R A S A D  and o t h e k s  ( DiSFEroAUTS) u J M O T Il O H A N D

AHD OTHEBS (Pi^AINTIFFs)*
Civil Ffocediire Code (1908), sechon 2i~-Trcmsfe)' of s'iiil~-Q-roimds o f  

transjer— Convenience of parties.
Eeld that the mare oouveniijnoa o£ the parties is not a good reason for the 

tsansfer of a suit to another eom'fc, when the plaintiff, who, within the limits 
assigned by the Oode o£ Civil Procedure, hag a right to select the farum, objacfcs 
to the transfer. Saclunclra Walk Mitra v. Muhammad nabib-ullah (2) 
referred to.

This was an application uuder section 2 i  of the Oode of 
Civil Procedure for the transfer to Allahabad of a suit pending 
in the Court o f  the Subordinate Judge of Benares, The grounds

* Oivil Misoellaneoua No. 26i of I9i8 .

(1) ^1907) I, L . B ., 39 A ll., 626. (2) 24 Indian Gases, 707,
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