
case to that court with directions to re-admifc the suit in its
original number and to proceed to hear and determine the same

Kumab aecoring to law. The appellants must have their costs of this
OpET̂ RAM appeal. Other costs w ill abide the result,

Appeal allowed, cause remanded.
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Before Mr. Justice Muhammad Bafiq  ̂ and Mr. Justics Lindsay.

Jamtary 22 GULZARI L A L  (Pla.intifi') v . AZIZ FATIMA iND oihehb
--------------------_1  (D r fjjn d an ts)*.

Mortgage—Suit fo y  recooery o f  rnorigage money—‘Faymeiit o f  jarior 
tnortga^e dobts~Siib;ogation— Circunisiaiices in which intenticm to laep "grior 

morUjaf/e alive is io be inferred.
U n  the i:'2iid of March, 1911, one A. A, esejuted two s a r - i - p e s h g i l e s L S e e  in 

favour of G. L.. compriBing a zamindari share in the village of Kura Mai and 
a hoase in the town of Marehva. Upou this, A, F. brought a suit against A„ 
A. and G. L. for specifio perfcrmance o£ an agreemout entered into by A. A, 
to mortgage to her the zamindari in Kura Mai, and for a dacla,ration that the 
z a r - i - p e s h g i  leases entered into with Q. L . wece ineffective as against her. The 
plaintift obtaiuad a decree, which was upheld in appeal by the High Court, and, 
as the result a »a)‘-i-pes/i£filease was executed by A. A . in favour of A, F ,, 
under the ordei of the Court, and G. L ’s leases were declared to be void as 
against A. P.

Immediately after the G se c u t io n  of the zarA-peshgi leases of the 22nd 
of Maich, 1911, G. L. P̂ ‘ id off iwo prior inortgages of 190‘7 and 1908. Ko 
reference, however, was made to these in the deads of 1911, nor was there any 
contract between the parties to the^e deeds that the mortgiigee was to be sub­
rogated to the benefits of the earlier securities which were to be paid off. 
Moreover, the mortgages of 1907 and 1908 comprised other property besides that 
included in the deeds of 1911.

Held that it was not competent to G. L ,, in a suit on his sar-i-pes7igi leases 
of 1911, to set up a title under the mortgages of 1907 and 1908 and claim to 
recover from A. F. the moaey which he had expended in their redemption.

Th e  facts of this case are fully stated in the judgment of 
the Court.

Pandit Badha Kant Malaviya, for the appellant.
Mr. Ishaq Khan, Babu Jogindro Nath Mukerji and Maulvi 

Iqhal Ahmad, for the respondents.
M u h a m m a d  E a u iq  and L i n d s a y , JJ.;— The appellant here, 

Babu Gulzari Lai, was the plaintiff in the court below in a suit 
brought for the recovery of mortgage money 'alleged to be due 
to  him in respect o f  two mortgages executed in his favour on the

^ First Appeal No. 14 of 1917, from a decree of Piare Lai Ohataryedl, 
Subordinate Judge of Aligarh, dated the 29th ot iSeptember, X916v
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22nd o f March, 1911, by one Sayid Ali Ahsau. The mortgage 
transaction was cast in the form of zar-i-peshqi leases and the

■ GuEiZiiBi Dal
mortgage money was Rs. 6,000. The property comprised in the JJ.
mortgage consisDe.i o f a certain zamindari share of the mortga­
gor, situate in a viUage called Kura Mai and also a house 
sit’iate in the town of Marchra. The first defendant in the suit 
was the mortgagor, Ali Ahsaa, and ia addition to him there 
were 18 other defendants who were represented to ha^e interests 
of one kind or another in tho property mortgaged. The suit, 
as we have said, was a suit for sale, but the claim was nob 
merely for sale of the property mortgaged under these docu­
ments of the 22nd of March, 1911. There was in addition a 
claim to bring to sale certain other property which fiad been 
mortgaged under two documents, dated respectively the 29th of 
July, 1907, and the 1st of September, 1908. The plaintiff 
alleged that those two latter mortgages ha'I been paid off by 
him: that he was entitle;! aoord iagly to the beneSt o f these 
mortgage securities, and coul;1, therefore, call upon the court to 
bring the properties affected by them to sale.

Before proceeding to discuss the matters which arose for 
dedsion in the court below, it is necessary to say a few words 
regardmg a suit which was brought in the court o f the Assistant 
Judge of Aligarh in the year 1911 just after the mortgages now 
in.the suit had been executed in the plaintiff’s favour The 
second defendant, namely, Musamraat Aziz Fatima, brought a 
suit against Babu Gulzari Lai and his mortgagor, A li Ahsan 
for specific performance of a contract o f mortgage. In this suit 
Aziz Fatima alleged that A li Ahsan had, on the l7th o f March,
1911, contracted to give her a zar-i-peshgi lease of mauza Kura 
Mai. She allege-! that the agreement had been completed by the 
tender and acceptance of earnest m one^and she went on to say 
that on the 22nd of March, 1911, the mortgagor, Ali Ahsan, 
had fraudulently eseouted two documents o f mortgage \mr- 
{i-penhgi leases) in favour of Gulzari Lai. Her allegation 
was that this was a collusive transaction which Ali Ahsan and 
Gulzari Lai had entered into for the purpose o f defeating her 
rights. She claimed that at the time Gulzari Lai took these 
transfers from A li Ahsan, he was well aware o f the prpvipus
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1919 agreement of A li Ahsan to execute a mortgage in her favour.
•  Accordingly she claimed specific performance of the agreement

V. of the 17th o f March, 1911, and also a declaration that the
Azjs F a iim a , ^pj ]̂2sfers which had been made in favour o f  Gulzari Lai on the 

22nd of March, 1911, were void and nob binding upon her.
The lady's claim was decreed in the court of first instance. 

The defendant, Ali Ahsan, was directed to execute a zar-i-peshgi 
lease'jn favour of the lady according to the terms of the draft 
which was filed, and it was further declared that the documents 
executed in favour of Gulzari Lai on the 22nd of March, 1911,

. w ere void as against Aziz Fatima. This decree was upheld in 
appeal by a Bench o f this Court iu a judgment dated the ^8th 
of July, 1913. The result o f this litigation, therefore, was that 
the document of mortgage which Ali Ahsan had contracted to 
execute in favour of Aziz Fatima was executed under the order of 
the court in her favour. Now we have the present suit brought 
by Gulzari Lai on the strength of the documents of the 22nd of 
March, 1911. Various defences were put forward by the various 
defendants who were impleaded, bub it will not be necessary for 
us to refer to all the pleas taken in defence but only to such of 
them as are necessary to be mentioned for the purpose of disposing 
of the single point which has to be decided in this appeal.

W e note that in the court below it was found that the total 
coiisideration for the bond in suit which passed was Rs, 5,120 
only and we also, note that a decree was given to the plaintiff 
for this sum together with interest according to the terms of 
the documents. The total sum for which sale was ordered was 
its. 6,868, and the lower court directed the property situate in 
mauza Kura Mai and the house situate in Marehra to bfe sold 
subject to the prior rights of the defendants Nos. 2 to 9. The 
lower court refused to order the sale o f other properties meri* 
tioned in the schedule attached to the plaint, in other words, the 
properties which though not mortgaged to the plaintiff by the 
deeds of the 22nd of March, 1911, had been mortgaged under the 
two documents, dated the 29th of July, 1907, and the 1st o f Sep­
tember, 1908, in favour of other persons. These mortgages, as we 
have saidj the plaintiff claimed to have redeemed and it was for 
this reason that he sought to have them sold in satisfaction of his
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claim. The learned Judge of the court below held that the 
plaintiff was not entitled to the benefit of subrogation in respect 
of these two which he had redeemed, and it was for this reason 
that the claim to have these properties brought to sale was Fatima.
dismissed.

The plaiatiff comes here in appeal, and it is argued that by 
reason o f his having satisfied the debts due on the two bonds 
mentioned above, namely, those of the 29th of July, 1907, and 
the 1st of September, 1908, he was entitled to priority against 
Aziz Fatima in respeofc of the mortgage which was executed in 
her favour under the order of the court and also against the 
other defendants, who are lessees and transferees of portions of 
the mortgaged property.

In  dealing with this question of the right of the plaiatiff to ' 
be subrogated to the rights o f the prior creditors whom he had 
p a ii off, the learned Jadge o f the coart below referred to a 
decision of this Court reported in the cage of Ummi Lai v.
RuJomin Kuar (1), and in particular, to certain remarks which 
are to be found at page 960 of the rcporij. Ifc was there laid 
down that “ the mere fact that money is borrowed and is used 
for the purpose o f paying off a previous charge does not entitle 
the lender to the benefit of the discharged security. The right 
to the benefit ju st mentioned depends upon the existence of an 
agreement between the borrower and the lender, an] agreement 
which in certain cases m iy be presumed having regard to the 
circumstances of the transaction and this agreement must be 
one by which it is provided that the subsequent lender shall be 
substituted for the earlier creditors.”

It  is not shown in the present case that the documents which 
were executed in the plaintiff’s favour on the 22 nd of March,- 
1911, contained any express contract between the borrower and 
the lender by which the latter was to be subrogated to thei 
benefits of the earlier securities which were to be paid off. The 
question, therefore, which the court below had to determine was 
whether in the circumstances of the transactions which took place 
on the date above mentioned between A li Ahsan and Gulzari Lai, 
there was anything from which an agreement entitling Gulzari Lai 

(1} (1916} 14 A. L. J., 953 (960.)
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1919 benefit of the earlier securities might be implied. The
------------ —  Subordinate Judge points out the very facts which to his way of

p. thinking tend to tha conclusion that there was no such agreement 
,Azia I ' a t im a . the parties. One fact, it may be mentioned, is o f special

importance and that is that certain items of property which were 
hypothecated in the earlier deeds were not included in the mort­
gage executed in favour of Gulzari Lai. Thus in the deed of 
July, 1907, we find that, in addition to the property situate in 
village Kura Mai, other items of property situate in the villages 
of Rataiipur, Umarpur and Kasimpur had been mortgaged. 
These properties were not included in the bonds executed in 
Gulzari Lai's favour. Further, it is evident from the result of 
the litigation between Aziz Fatima and Gulzari Lai that as 
against the former these documents upon which the plaintiff is 
now suing were declared to be totally void, and, this point being 
settled, it seems to us impossible for the plaintiff in the present 
suit to argue that by reason of having discharge 1 these prior 
bonds he is entitled to any priority against the lady. He can only 
justify or seek to justify the discharge of these prior encumbrancos 
on the ground that a mortgage was executed in his favour on the 
22nd of March, 1911; but if that mortgage has been declared to 
be void^nd of no effect against Aziz Fatima, it is obvious that 
Gulzari Lai cannot, as against the lady, claim any benefit in the 
way of priority. We think, therefore, that the court below was 
right. As regards the other defendants against whom it is 
argued here that priority should have been allowed, namely 
defendants 3 to 9 and defendants 13, 14, 15, 16 and 19, we are 
satisfied that the decision of the court below is also correct.

■ There can be no doubt that the transaction which took place 
between All Ahsan and the plaintiff Gulifiri Lai on the 22nd of 
March, 1911, was in substance a fraudulent transaction and 
entered into for the purpose of defeating the rights o f Aziz 
Fatima. The existence of the previous agreement between 
Ali Ahsan and Aziz Fatima was well*known to Gulzari Lai at 
the time, and the fact that payments in discharge o f the prior 
mortgages were made, one on the very day o f the mortgage, 
namely, the 22od of March, 1911, and the other on the following 
day, goes to show that Gulzari Lai was not aotiog bond fide but
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was attempting under colour o f  the mortgages made in his favour 
to secure an advantage over Aziz Fatima and others to which 
he knew perfectly well, he was not entitled. It  has been argued 
before us that the question of bond fides does not arise and E’atima, 
that it has been held in at least one ruling of the Madras High 
Court, that a payment which has not been made bona f,de may 
entitle the person to the benefit of subrogation, lh a t  case is 
8yamalarayuclu v. Suhharayudu (1).

It has not been argued before us that the statement o f the 
law contained in the case o f Umrai Lai v. Rukmin Kuar (2), 
is in any way erroneous. It  is obvious that there was no express 
agreement between the lender and the borrower, that the former 
was to have the benefit o f subrogation, and we are unable to 
find in the plaintiff’s favour that there were any circumstances 
which would entitle us to assume that such an agreement was 
entered into between the parties. Gulzari Lai cannot claim that 
merely by his having paid off the sums which were due on these 
two earlier deeds, he is entitled to claim priority over the trans­
ferees o f subsequent date, W e have already mentioned that in 
the suit which was brought for specific performance, it was found 
that the whole transaction between Gulzari Lai and A ll Ahsan 
was collusive and fraudulent, and we think the proper view to 
take is that even if it could be assumed that there was any 
agreement made between the parties, which is not entered in 
the deeds, Gulzari Lai cannot be allowed to derive any benefit 
out o f his own fraud,

The decision of the aourt below appears to us to be perfectly
■ correct and we see no reason to interfere with it.

No other ground o f appeal has been argued before us and the 
result is that the appeal fails and is dismissed with coats.

Appeal dismissed.
(1) (1897) L L . E .; 21 Mad., 143, (2) (1916) H  A. L . J ., SB3.
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