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Act No. x m i o f i m  cm-w, p . Bent AetJ-Aot No. XII of 1881 (N.-W. P.
Bent ActJ, section 9-'OocUpanay holding— W ill— Attempt to dispose of
Occupancy holding by will.
Held that the NoriiU-Westom Provinoes R^nt Act Ho. X V III of 1873, 

and the succeeding Act No. X II  ol 1881, rondered void the terms of any will in 
existence on tli0 data on which they waro passol, IE thos3 terms contravened 
the prohibition against transEer by will which was thereby enacted.

T he  facts that gave rise to this appeal are briefly as 
follows : —

The plaintiff respondent sued the present appellants as 
nephews o f one Gaya Dat, deceased, for possession of certain 
occupancy holdings.

The defendants claimed that Gaya Dat deceased who died in 
1884 was joint with them, that Gaya Dat died leaving a will 
which was executed about 7 0 years ago and. by that will he gave 
a life-interest in the occupancy holding to his widow and the 
remainder to his nephews, the plaintiffs. The defendants are the 
daughter and daughter’s sons of Gaya D<at. The defendants 
denied the jointnesa o f Gaya Dat with the present plaintiffs 
and challenged the genuineness of the will. They also raised other 
points. The court of first instance found for the defendant on 
both these points and dismissed the suit. The Additional 
District Judge reversed the finding on the question of the 
genuineness of the will and remanded the case. The defendants 
appealed.

Babu Saila Nath Mukerji, for the appellant, contended that 
the will, whether genuine or otherwise, could not stand. The 
will was made 70 years ago, it was true, and at that time there 
was no law against it  ̂ but the will could take efieot only at the 
time when Gaya Dat died, namely in 1884. Act No. X V I I I  of 
of 1873 specifically provided that occupancy holdings could not 
be transferred by grant, will or otherwise. To the same effect 
was section 9 of Act X II  of 1881. The A ct of 1873 only men
tioned voluntary transfers. The result was that occupancy hold
ings were sold ; in the execution of decrees. The Legislature,

* .Pirst Appeal No. 83 oi 191B, froiji an order of Knuwar Sen, Additioual 
Judge of Gorakhpur, dated the of April, 19X8.
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therefore, in providicg againsb sales in execution of decree 
specifically mentioned ib o m  and provided generally agaicsfc all 
voluntary transfers. The present Tenancy Act (II  of 1901) is to 
the same effect. A ll wills regarding occupancy holdings became 
null and void on the passing o f the Act of 1S73.

Dr, Surendni Naih 8en, for the respondents (plaintiffs), 
contended that there being nothing in the Statute boolc against 
the will when it was made —a subsequent enactment o f the 
Legislature could not invalidate a will which was valid 
at its inception. The plaintiffs, after the death of the widow 
of Gaya Dat, took possession of the holdings and were ousted by 
the defendants, Th'ey have a right to maintain a suit for posses
sion. The question of joiutness had in any case not been gone 
into. The plaintiffs took two distinct pleas. I f  they had' been 
joint with Gaya Dat at the time of his death, as pleaded by them, 
then they were entitled to succeed, even if the will of Gaya Dat 
was thrown overboard.

Babu Saila Naih M ukerji, for the appellants, was heard in 
reply.

PiGGOTT and W a l s h ,  JJ, This is a first appeal against an 
order of remand passed by the District Judge o f Gorakhpur in 
an appeal from a decision of the Munsif of Deoria, The suit in 
question arose in the following way. One Gaya Dat Fande was 
an occupancy tenant in the village o f Kasia. He died in or 
about the year 1884, A. D., and, in so far as the land in suit is 
concerned, it is an admitted fact that this land passed into the 
occupation of his widow, Musammat Rajpali, who was recorded 
as tenant o f the same and remained ostensibly in possession as' 
tenant for a long period o f years. The said Rajpali died in 1916, 
and since her death conflicting claims to the possession o f  this 
land have been put forward by Drigpal Pande, a nephew of the 
deceased, on the one hand, and on the other hand by the defen
dants-appellants, who are the daughter and the daughter’s 
sons of the aforesaid Gaya Dat Pande and Musammat Rajpali. 
The case set up in the plaint was essentially this, that Gaya Dat 
had died while a member of the same joint undivided Hindu 
family as the plaintiff Drigpal, that the land in suit bad devolved 
by. suryivorship on the death of Gaya Dat upon the said plaintiff,
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as parfc of a larger area which formed tho joint occupancy 
holding of the family, The plaintiff alleged that on the death of 
Gaya Dat he had obtained peaceable possession of the entire 
holding, including the land in suit, and bad given the widow 
Rnjpali nothing but what she was entitled to under the Hindu 
law, namely, maintenance as a widow belonging to the joint 
family. The plaint goes on.to assert that, some two years after 
the death of Gaya Dat Pande, there was a dispute between the 
plaintifi and Miisammafc Rajpali as to the , maintenance to be 
enjoyed by the latter, and that the plaintiff then assigned the 
land in suit to Musamrnat Eajpali in lieu o f the maintenance to 
which she was on bit led. In efi'ect, therefore, the plaintifi’ s 
case was that the land in suit had continued, as a matter of law, 
ever since the death of Gaya Dat Pande, to form part of an 
occupancy holding, including this and other land, of which the 
tenant was the plaintiff Dirgpal, He admitted the fact of 
Musammat Rajpali’s possession as regards the land in Suit. He 
pleaded that her possession was permissive only and enjoyed by 
her in lieu of her right to maintenance. I f  so, of course, Musam- 
jnat Kajpali had no rights as tenant of the land in suit which 
could devolve upon any one on her death, and the plaintiff was 
entitled to resume possession of this land on the death o f  M usam« 
mat Rajpali, merely on the ground that Musammat Eajpali’s 
right to maintenance was extinguished by her death and that 
the plaintiff continued to be, as he had been all along, the 
occupancy tenant of the laud in suit. Unfortunately, as it has 
turned out, the plaintiff’s case was complicated by a reference 
made in the third paragraph o f the plaint to a will which Gaya 
Dat Pande had left behind him. All that is really said about 
this will is to the effect that Gaya Dat himself had made it 
clear in tho said will that the land in suit formed only part of 
the joint occupancy holding of the family and that, although 
Musammat Rajpali might after his death be entitled to main
tenance out of the joint occupancy holding, she would not enjoy 
full rights o f ownership over any port ion o f , the same or have 
any power of alienation. When the case went to trial it would 
seem as if the plaintiff was allowed more or less to shift 
his ground and to set up a right of succession under the will,
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independently of, or as an alternative to, the main case outlined 
in the plaint. The trial court fixed two issues which it decided 
together. One of these dealt with the jointness or separation of 
the family, and the other with the question whether, in any 
event, any claim which the plaintifl; might have to the land in 
suit had or had not been extinguished by many years of adverse 
possession on the part of Musammat Eajpali. There was further 
a separate issue on the question of the will. On the two issuesj 
which he tried together, the learned Munsif found against the 
plaintiff. He held that the case of jointuess set tip in the plaint 
was not proved and that, in any event, Musammat Rajpali had 
held the land in suit adversely to the plaintiff from the dale of 
her husband’s death, and had acquired, as against the plaintiif- 
a good title by adverse possession. W ith regard to the will 
the finding was, in the first place, that it had not been proved ; 
in the second place, that the evidence was not sufficient to show 
that the land in suit was included in, or formed any part of, the 
holding referred to in that will, and, in the third place, that the 
will had never been acted upon. This laab lindiog seems to be a 
repetition in another form o f the finding in favour o f the adverse 
possession of Musammat Eajpali. The first court having dismissed 
the suit, the plaintiff brought the matter before the District 
Judge in first appeal. In his memorandum of appeal he most 
distinctly challenged the finding of the trial court on the question 
o f jointness or separation between his uncle and himself He 
further pleaded that the genuineness of the will should have 
been presumed and that the court below was in error in suppos
ing that the terms o f the will had nou been acted upon, inasmuch 
as the possession allowed to Musammat Eajpali over the laud in 
suit had been merely possession in lieu of maintenance, which 
the will admitted to be her ri^ht. The learned District Judgeo
began by presuming the genuineness of the w ill I t  was a docu
ment 70 years old produced from proper custody. W e have nob 
been asked to interfere with the presumption in favour of its 
genuineness dr3jw;n by the lower appellate court. That courts 
however, was in error in supposing that it could find a short cut to 
a decision bj?' basing the plaintiff’s case only upon the will. The 
learned Additional Judge says that, at the time %vhen. this will
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1919 was executed, there was no statutory prohibition to the transfer 
of an occupancy holdii^g, by will or otherwise, H e assumes in 
favour of the plaintiff that the will does refer to the land in 
suit, and he interprets it as bequeathing this land to the plaintifl-  ̂
subject to a right of maintenance in favour o f Musammat 
Kajpali. Now, to go no further back than the Rent Act 
N o. X V III  of 1873^ it is beyond question that in that year the 
Legislature expressly prohibited the transfer of a right of 
occupancy such as that with which we are concerned in this ease 
by giant, will or otherwise^ except as between persons who have 
become by inheritance co-sharers in such right. This prohibition 
was repeated in more general terms in section 9 of the N.-W. P.i 
Eent Act No. X I I  of 1881. W e think it clear, as a question- uf 
law, that these Statutes rendered void the terms of any will in 
existence on the date on which they were passed, if those terms 
contravened the prohibilion against transfer by will which was 
thereby enacted. It  follows that the plaintiff cannot succeed 
in this case on the strength of the will alone, apart from the 
ease of jointness between himself and his uncle set up in the 
plaint. The lower appellate court, in spite of the opinion which 
it formed regarding the terms of the will, has not decreed the 
plaintiff’s claim, but has passed an order of remand, because it 
was of opinion that further inquiry was needed on a point raised 
by the defendant’s pleadings, namely, whether the land in suit 
had actually formed part of the old occupancy holding as it 
existed in the life-time-of Gaya Dab Pande, or was laad in which 
Musammat Rajpali had herself acquired occupancy rights by 
occupation of the same for the statutory period of 12 years. 
This is really stating in another form the question which the 
lower appellate court seemed in a previous portion of the judg» 
ment to have decided in favour of the plaintiff, when it assumed 
that the land in suit was part of the land referred to by the 
provisions of the will. However this m a y b e , we are satisfied, 
in the first place, that the order of remand cannot be affirmed ; 
an the second place^ we are not o f opinion that we are in a 
position to restore the decree of the first cdurt. The plaintiff is 
entitled to a finding of fact by a court o f first appeal on tho 
question of jointness or separation, and on. the question of the



VOL. XLI.] ALLAHABAD SEMES. e e i

nature o f Musaminafc Bajpali’s possession as tenant o f the 
land in suit, namely, whether the possession was adverse to the 
plaintiff or permissive on his part. These questions have not 
been considered at all by the lower appellate ccurfc in conse
quence of what was in our opinion an erroneous vieAv taken by 
court as to the effect of the will. Our order, therefore, is that 
we set aside the order of remand passed by the learned Additional 
Judge and remand the case to that court to be re-admit.ted to 
his file o f pending appeals and disposed of according to law, 
subject to the observations made by us in this judgment. Costs 
here and hitherto shall abide the event o f the suit.

Ajp2 ?eal decreed and cazise remanded.
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Biifora Sir Benry Biohards, Knight, Chief Justice, andJuntioe Sir Fmmada
Ckaran Banerji.

PAESOTAM DAS a n d  AKOTHEJ.̂  (P ijA in tji?P 8 ) V.  JAG-AN NATH
AND OTHSES (DEJfEHDANTS,) ^

Eindu Zflu;— Mitakshai’a— Si ndu Jamily— Separaiion of one ^namber  ̂
iliQ red of the fam ily remaining joint— B  e-union.

The filing of a suit hy a member of a j oiut Hindu fam ily in whioli the 
plaintifi declares that ho wishes for partition and speoifies his share amounts 
to a separation. Bat from this it does not follow that where, without any 
suit, one meml)eE of a family ssparates himself from the others and relinquishes 
h is  r ig h t s  in the family estate, taking either no share in the family estate 
or perhaps a less sharo or a greater share, the sarviving mombera cannot 
remaiu united.

Where such a separation of one member of a pint family tabes place, it is 
uot the necessary result inlaw  that the other members must be taken to have 
separated Mifer ss and then to have reunited, Baiahux v. Eulihmaiai (1) 
and Kcbwal Nain v. Prabhu Lai (2) distinguished.

T h e facts of this case are fully stated in the judgments of 
the Court.

Pandit JBaldeo Ram Dave (with him the Hon’ble Pandit Moti 
Lai Nehru and Munshi Panna'Lal), for the appellants.

Mr. B, E. 0 ’Conor (with the Hon’ble Dr. Tej Bahadur 
Sapru), for the respondents.

* First Appeal No. 848 of 1916, from a decree of Shams uddin Khan, 
Pirst Additional SuhordiBiata Judge of Aligarh, dated the 25th of Augustj 

1916.
(1) (1903) I. L. B., 30 Oalc., 735. (2) ( i m )  L .B . U  X, A 159; 1. X,- SO

AIL, 496,
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