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Before Mr. Justice Piggott and Mr. Justice Walsh.
1919 MAHADEQ MISIR AxD oruErs (DEFENDANTS). ¥, DIRGPAL PANDE
January, 8. (PrAINTIFF). ¥
det No. XVIII of 1873 (N.-W. P. Rent Act)—Act No, XII of 1881 (N.-W. P.

Rent Aot ), section 3—~Ocoupancy holding—Will—Altempt fo dispose of

oceupaney holding by will.

Held that the North-Western Provinces Rent Act No. XVIIL of 1873,
and the succeeding Act No, XII of 1881, rendered void bhe terms of any will in
existenece on the date on which thay were passel, it thosy terms contravened
the prohibition against transfer by will which was thereby cnacted.

Tar facts that gave rise to this appeal are briefly as
follows :— : '

The plaintiff respondent sued the present appellants as
nephews of one Gaya Dat, deceased, for possession of certain
occupancy holdings.

The defendants claimed that Gaya Dat deceased who died in
1884 was joint with them, that Gaya Dat died leaving a will
which was executed about 70 years ago and by that will he gave
a life-interest in the oaccupancy holding to his widow and the
remainder to his nephews, the plaintiffs. The defendants are the
daughter and daughter’s sons of Gaya Dat. The defendants
denied the jointness of Gaya Dat with the prescnt plaintiffs
and challenged the genuineness of the will, They also raised other
points. The court of first instance found for the defendant on
both these points and dismissed the suit. The Additional
District Judge reversed the finding on the question of the
genuineness of the will and remanded the case. The defendants
appealed.

Babu Suila Nath Mukerji, for the appellant, contended that
the will, whether genuine or otherwise, could not stand. The
will was made 70 years ago, it was true, and at that time there
was 1o law against ib, but the will could take effcet only at the
time when Gaya Dat died, namely in 1884, Act No, XVIII of
of 1873 specifically provided that occupancy holdings could not
be transferred by grant, will or otherwise. To the same effect
was section 9 of Act XII of 1881, The Act of 1873 only men-
tioned voluntary transfers. The result was that occupancy hold-
ings were sold:in the execution of decrees, The Legisiabure,'

% First Appeal No. 80 of 1918, from an order of Kunwar Scn, Additional
Judge of Gorakhpur, dated the 20th of April, 1918,
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therefore, in providing against saies in execution of decree
specifically mnentioned them and provided generally against all
voluntary transfers. The present Tenancy Act (I1 of 1901) is to
the same effect. All wills regarding occupancy holdings became
null and void on the passing of the Act of 1873,

Dr. Surendra Nath Sen, for the respondents (plaintiffs),
contended that there being nothing in the Statute book against
. the will when it was made—a subsequent enaciment of the
Legislature could not invalidate a will which was walid
at its inception. The plaintiffs, after the death of the widow
of Qaya Dat, tock possession of the holdings and were ousted by
the defendants, They have a right to maintain a suit for posses-
sion. The question of jolutness bad in any case not been gone
into. The plaintiffs took two distinet pleas. If they had been
joint with Gaya Dat at the time of his death, as pleaded by them,
then they were entitled to succeed, evenif the will of Gaya Dat
was thrown overboard.

Babu Suile Noih Mukerji, for the appellants, was heard in
reply.

Pragorr and WALsH, JJ. :—This is a first appeal against an
order of remand passed by the District Judge of Gorakbpur in
an appeal from a decision of the Munsif of Deoria, The suit in
question arose in the following way. One Gaya Dab Pande was
an oceupancy tenant in the village of Kasia. He died in or
about the year 1884, A. D, and, in so far as the land in suit is
concerned, it is an adwmitted fact that this land passed into the
occupation of his widow, Musammas Bajpali, who was recorded

as tenant of the same and remained ostensibly in possession as’

tenant for a long period of years. The said Rajpali died in 1915,
and since her death conflicting claims to the possession of this
land have been put forward by Drigpal Pande, a ncphew of the
decensed, on the one hand, and on the other hand by the defen-
dants-appellants, who are the daughter and the daughter’s
sons of the aforesaid Gaya Dat Pande and Musammat Rajpali,
The case set up in the plaint was essentially this, that Gaya Dat
had died while & member of the same joint undivided Hindu
family as the plaintiff Drigpal, that the land in snit had devolved

by. SlerlVol‘Shlp ou the death of Gaya Dat upon the said plaintiff,
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as part of a larger aren which formed the joint occupancy
holding of the family, The plaintiff alleged that on the death of
Gaya Dat he had obtained peaceable possession of the entire
holding, including the land in suit, and bad given the widow
Rejpali nothing but what she was entitled to under the Hindu
law, namely, maintenance as a widow helonging to the joint
family. Tbe plaint goes on to assert that, some two years after
the death of Gaya Dat Pande, there was a dispute between the
plaintiff and Musammat Rajpali as to the . maintenance to be
cnjoyed by the labter, and that the plaintiff then assigned the
land in suit to Musammat Rajpali in lieu of the maintenance to
which she was entitled, In offect, therefore, the plaintiff’s
case was that the land in suit had continued, as a matter of law,
ever since the death of Gaya Dat Pande, to form part of an
occupancy holding, including this and other land, of which the
tenant was the plaintiff Dirgpal. He admitted the faet of
Musammat Rajpali’s possession as regards the land in suit. He
pleaded that her possessivn was permissive only and enjoyed by
her in licu of her right to maingenance. If so, of course, Musam-
mat Rajpali had no rights as tenant of the land in suit which
could devolve upon any one on her death, and the plaintiff was
entitled to resume possession of this land on the death of Musam-
mat Rajpali, mercly on the ground that Musammat Rajpali’s
vight to maintenance was extinguished by her death and that
the plaintifi continued 4o be, as he had been all along, the
occupancy tenant of the land in suit. Unfortunately, as it has
turned out, the plaintifi’s case was complicated by a reference
made 1n the third paragraph of the plaint to a will which Gaya
Dat Pande bad left behind him, All that is really said about
this will is to the offect that Gaya Dat himself had made it
ciear in the said will that the land in suit formed only part of
the joink occupancy holding of the family and that, although
Musammat Rajpali might after his death be entitled to main-
tenance out of the joint occupancy holding, she would not enjoy
full rights of ownership over any portion of the same or have
any power of alienation, When the case went to trial it would
seem as if the plaintiff was allowed more or less to shift
his ground und to seb up a right of succession under the will,
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independently of, or as an alternative to,the main case outlined
in the plaint. The trial court fixed two issues which it decided
together. One of these dealt with the jointness or separation of
the family, and the other with the question whether, in any
event, any claim which the plaintiff might have to the land in
suit had or had not been extinguished by many years of adverse
possession on the part of Musammat Rajpali. There was further
a separate issue on the question of the will. On the two Issues,
which he tried together, the learned Munsif found against the
plaintiff. He held that the case of jointness set up in the plaing
was not proved and that, in any event, Musammat Rajpali bad
held the land in suit adversely to the plaintiff {rom the date of
her husband’s death, and had acquired, as against the plaintif
a good title by adverse possession, With regard to the will
the finding was, in the first place, that it had not been proved;
in the second place, that the evidence was not sufficient to show
that the land in suit was included in, or formed any part of, the
holding referred to in that will, and, in the third place, that the
will had never been acted upon. This last linding seems to bea
repetition in another form of the finding in favour of the adverse
possession of Musammat Rajpali. The first court having dismissed
the suit, the plaintiff brought the matter before the District
Judge in first appeal. Tn his memorandum of appeal he most
distinctly challenged the finding of the trial court on the question
of jointness or separation betwcen his unecle and himself He
further pleaded that the genulneness of the will should have
been presumed and that the court below was in error in suppos-
ing that the terms of the will had nov been acted upon, inasmuch
as the possession allowed to Musammat Rajpali over the land in
suit had been merely possession in lieu of maintenance, which
the will admitted to be her right. The learned District Judge
began by presuming the genuineness of the will. It was a docu-
ment 70 years old produced from proper custody. We bave nob
been asked to interfere with the presumption in favour of its
genuineness drawn by the lower appellate court. That court,
however, was in error in supposing that it could find a short cut to
a decision by basing the plaintiff’s case only upon the will. The
learned Additional Judge says that, atthe time when this will
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was execubed, there was no statutory prohibition to the transfer
of an secupancy holding, by will or otherwise, He assumes in
favour of the plaintiff’ that the will does vefer to the land in
suit, and he interprets itas bequeathing this land to the plaintiff,
subject to a right of maintenance in favour of Musammat
Rajpali,. Now, to go no further back than the Rent Act
No. XVIII of 1878, it is beyond question that in that year the
Legislature expressly prohibited the transfer of a right of
occupancy sich as that with which we are concerned in this case
by grant, will or otherwise, except as between persons who bave
become by inheritance co-sharers in such right. This prohibition
was repealed in more general terms in section 9 of the N.-W. P.
Rent Act No. XIT of 1881, We think it clear, as a question- of
law, that these Statutes rendered void the terms of any will in
existence on the date on which they were passed, if those terms
contravened the prohibision against transfer by will which was
thereby enacted. It follows that the plaintiff cannot succeed
in this case on the strength of the will alone, apart {rom the
case of jointness between himself and his uncle set up in the
plaint. The lower appellate court, in spite of the opinion which
it formed regarding the terms of the will, has not decreed the
plaintiff’s claim, but has passed an order of remand, because if
was of opinion that further ingquiry was needed ona point raised
by the defendani’s pleadings, namely, whether the land in suit
had actually formed part of the old occupancy holding as it
existed in the life-time-of Gaya Dat Pande, or was land in which
Musammat Rajpali had herself acquired occupancy rights by
occupation of the same for the statutory period of 12 years.
This is really stating in another form the question which the
lower appellate court seemed in a previous portion of the judg-
ment to have decided in favour of the plaintiff, when it assumed
that the land in suit was part of the land referred to by the
provisions of the will, However this may be, we are satisfied,
in the first place, that the order of remand cannot be affirmed ;
in the second place, we are not of opinion that we are ina
position to restore the decree of the first court, The plaintiff is
entitled to a finding of fact by a court of firsh appeal on the.
question of jointness or separation, and on the question of the
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nature of Musammat Rajpali’s possession as tenant of the 1919
tand in suit, namely, whether the posscssion was adverse to the S
plaintitf or permissive on his part. These questions have nob MISIR
been considered at all by the lower appellate court in conse- DInoear,
quence of what was in our opinion an erroneous view taken by Paxpp,
courb as to the effeet of the will.  Our order, therefore, is that
we seb aside the order of remand passed by the learned Additional
Judge and remand the case to that court to be re-admisted to
his file of pending appeals and disposed of according to law,
subject to the observations made by us in this judgment. Costs
here and hitherto shall abide the event of the suit.
Appeat decreed and cause remanded,.

Before Sir Hewry Richards, Knight, Chief Justice, ard Justice Sir Pramads 1919

Charan Banerji. January, 9.

PARBOTAM DAS aNp axNor#Er (PLaiNTiers) v. JAGAN NATH
AND OTRERE (DEVENDANIS,) ¥

Hindu law—Mitakshara—Joint Hindu family—Separalion o f one member,

the rest of the family remaining joint—Re-union.

The filing of a suit by & member ofa joint Hindu family in which the
plaintiff declares that he wishes for paytition and specifics his share amounts
to u separation. Bub from this it does not follow that where, without any
snit, one member of a family szparates himself from the others and relinguishes
his rights in the family estato, tuking eifher no share in the family cstate
or perhaps a less share or a grester share, the surviving members cannot
remain united. ‘

Where such a saparation of one member of a joint family takes place, it is
not the necessary result inlaw thaf the other members must be taken to have
separated dnter s¢ and then to have reunited. DBalabux v. Rulihmabai (1}
and Kowal Nasn v, Pradhw Lal (2) distinguished.

Tue facts of this case are fully stated in the judgment of

the Gouxt,

Pandit Baldeo Ram Dave (with him the Hon’ble Pandit Mots
Lab Nehrw and Munshi Panne Lal), for the appellants,

Mr, B. E. O'Conor (with the Hon’ble Dr. Z%¢j Bahadur

Sapraw), for the respondents.

% Wirst Appeal No, 248 of 1916, from a decres of Shamsuddin Khan,
Tirst Additional Bubordinate Judge of Aligarh, dated the 25th of August,
1916,

(1} (1908} I, L R., 30 Cale., 725, (2) (1227) LR. 44 L, A, 159; L. I. R, 89
All,, 496.



