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March 12.

Be/ore Sir W. Comer PetJieraM, Et., OJiief Jiisi'ioe, Mr. Justice Frinsep, 
Mr- Justice Tottenham, Mr. Justice Figoi, and Mr. Ju.itice Ohose.

B U L H IN  G O L A B  K O EE. (D eben b a st N o. 1) E M )I-IA  D U L A E I 
EOEE (P iiA ih tiff)  akp oth ebs.*

Appeal—Order declaring the, rights of parties to a partition in certain 
specific shares appealable bifore actual partition made—Civil 
Procedure Code {Act JETF" of 1882), ss. 2, S9S—Partition sziit.

Meld by the F u il  Bench (Peimep, J., doubt ing)That  an order in a 
suit for partitioB, wMcJi declares the speoiflc rights of the parties and the 
property*to be partitioned, decides that the stiif; must he decreedj as after 
such an order the suit could Bot be dismissed by the Court by which it was 
made, and is therefore an order which, adjudicates upon the rights claimed 
and the defenoo set up in the suit, and which, as far aa the Court 
expressing it is concerned, decides the suit within the definition, of a 
decree ia s. 2 of the Civil Procedure Code, and is therefore appealable as 
a decree.

T he question argued before the Full Bench was, whether or not, 
in a suit for partition by metes and bounds, an order declaring 
the rights of the parties to partition in certaiu specific shares ia 
appealable before the partition has been made.

The order of the Eeferring Bench (P rinsep and 0 ’K ineai.y, 
JJ.) was as f o l l o w s >

“  A preliminary objection has been raised to the hearing of this 
appeal that the order appealed is not a final order within the

*Appeay«om Original Deeree Wo, 44 of 1891 against the decree of Babu 
Jodu Nath Das, Eoy Bahadur, Second Subordinate Judge of zillah 
Tirĥ rt,‘‘dated the 20th Jauuary 1891.
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definition of a decree as given in section 2 of !he Code of Civil 
Prooedtire, and that consequently it is not appealable. The order 
declares the specific rights of the parties and the property to he 
partitioned, hiit it leaves it open to the parties to state whether 
they desire that a complete partition by metes and botinds 
should be made. W e  have been referred to the case of Bhoolun 
Moyi Bahea v. Shurut Sundery Dabea (1), in which it was held 
in a similar case that no appeal would lie. Apparently, an 
appeal was allowed in the cases 'of Sakliaram Mnhadeo Dange v. 
Sari Krishna Banga (2), Bhola Nath Bass v. Sommoni Basi (3), 
and Bepin Behari Moduok v. Lal.Mohim GhaUopadhya (4). Agais, 
the reasons given by the Privy Council in Ruhimhhoy Ealihhhoy 
v, Turner (5), which was a case of account, interpreting the tern 
‘ final decree ’ in section 596, seem, however, to support the conten­
tion of the appellant. Having, therefore, some doubts in this 
matter, we accordingly refer to the Full Benchj whether in a 
suit for partition Tby metes and bounds an order declaring the 
rights of the parties to partition in certain specific shares is appeal- 
able before the actual partition has been made.”

The order upon which the above question arose is set out below 
in the judgment of the Chief Justice :—

Mr. Mans (with him Mr. Twidak, Baboo Hem Chimdor Banerj\ 
and Baboo Umalmli Mopherji) appeared for tho appellants.

Mr. W. 0. Bonmijee (with him D j. RaMehary Ohose, Baboo 
Saroda Churn Mittei', Baboo Begnmber Qhatterjee, an^ Baboo 
Raghununduii Penhad) appeared for the respondents.

Mr. TT. G. Bonncrjee.—Section 390 of the Code provides for 
commissions of partition, and a decree being passed in accordance 
with the report of the Commissioners, and section 540 provides for 
an appeal from such a final decree. ‘ Decree ’ is defined by sec­
tion 2, which was introduced by Act X I I  of IS/O. I f  it had 
been intended to allow appeals in oases of the present Hnd, 
there would have been a special reference to them similar to 
that to suits for an account in section 2, the definition in which

(1) I. L. R., 12 Calc., 375. (3) I, L. R., 12 Calcs, 273.
(2) I. L. R.. 0 Bom., 113. (4) I. L. R., 12 Calo,?2U9.

(5) I. L. E., 15 Bom., 155; L, R„ 18 I. A., 7.



was intended to Be exliaustive and not illnstmtivG only lOoveiji 1893
Luddhay. Morarji Piuija (1).] There can be no appeal except' Dui.his 
as against a decree, as defined by section 2, or against an order 
mantioned in section 588. It is the decree mentioned in section 
396 whicli decides tlie suit. Under section 541 a copy of the 
decree is required to be annexed to the appeal. Section 396 only Koue.
contemplates one decree, and is unambiguous. The preliminary 
decree in partition suits only decides certain preliminary questions.
An appeal only lies from a final decree, Ebmhiiu y. Ftichlmmnma 
Begiiin (^). I  am not awaro of any case in this Oourt "where it 
was held that an appeal would lie from the preliminary decree 
in a partition suit. I  rely on the decision in Bhoobun Moyi Dalca 
V. Skirut Simdevy Dabea (3). There is but one decree under ssction - 

396. Here there are various findings in the plaintiff’s favour, and 
the Court will proceed to divide the property. ,

Mr. J'i’flws.—*The fallacy lies in treating the words ‘ deciding 
the suit ’ in section 2 as equivalent to ‘ finally disposing of 
the suit.’ The distinction is recognized in BaMmbho  ̂Mabihlhoy 
V. Tume.r (4). It is argued that the suit is not disposed of 
until the arithmetical result is worked out. The practice in 
Chancery was to make decretal orders and afterwards final 

.dea-ees. Here the decree consists of the order at the end of 
the judgment which can be made formal and complete. The 
doctrine that a party must wait till the suit is finally disposed 
of before an appeal can be preferred breaks down when applied 
to the aase of a mortgage or a wiU. Where in a mortgage 
suit forgery is set up, and there is a decree for an account, it 
would be unjust to cause the defendant to wait until the account 
has been taken: so in a partition suit, where a will has to be 

. construed, it would be unreasonable to preclude either party fiona 
appealing until the Commissioners have made their return. In 
the present case everything has been decided except what physical 
pieces of property will be the equivalent of certain shaxos. The 
intention which the other side ,would attribute to the Leglslatui-o 
is not a probable one. The case of G-̂ an Chimder Sen v. Durgu

(1) O , .  R., 9 Bom., 1S3 (195). (4) I. L. 1.., 15 Bom., 135;
(2) L li. R., 4 Calc., 531. h. R., 18 L A,, 6.
(&) I  L E., 13 Calc,, 27S.
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CMrn Sen (1) illustrates how such matters were dealt with 
’ under the Code of 1877, where there was no defiuitlon of'decree, 

and no one ever doubted then that there was an appeal. It is 
open to us to apply to tho High Court under section 622 of the 
Code or section 15 of the Charter to have the decree drawn up 
in accordance with the terms of section 206 of the Code. Under 
Act V III of 1859 ‘ decrees ’ were not defined, but decrees con­
taining orders for partition were oonsfcantly ai>pealed. Under 
Act X  of 1877, section 396 merely dealt with the method of 
proceeding with Oommissions. Act X II  of i879 was passed 
in consequence of a decree in a suit for accounta, in which it v̂ as 
held that no appeal lay, and the accounts are not finished yet. 
The reported oases are in my favour or are distinguishable.

Dr. Ma&hhehary GJiosa, in reply.—The argument as to a mort­
gage suit is unsound, as section 86 of Act l Y  of 1882 speaks 
of decrees and not of orders. The words in section 2 of the Code 
aie not to be regarded as merely explanatory or illustrative. The 
actual relief sought in a partition suit is possession in severalty. 
W e raise no question as to the order being informal.

The Court (P e t h e e a m , C.J., P r in s e p , T o t t e n h a m , P ig o t , and 
Gthose, JJ.) delivered the following opinions:—

P e t h e » a m , C.J. (T o t t e n h a m , P ig o t  and G h ose , JJ., con­
curring).—No separate decree was di-awn up in this case, but 
the last two paragrajjhs of the judgment of the Subordinate Judge 
are as follows

“  For these reasons it is ordered that a partition of the pro­
perties mentioned in list No. 1 of the plaint, with the exception of 
the thahtrbari and of the houses mentioned in list No. 2, be made. 
The defendant No. 3 through his pleader states that his share 
may be separated also. The defendant No. 2 does not want her 
share to be separated. Thus one share (one-fourth) will be given 
to the plaintiff. Another share (one-foiu'th) will be given to 
the defendant No. 3. The remaining share (half) belonging to 
the defendants Nos. 1 and ‘Z will be kept joint. The thakurbm'i 
and the thakurs specified in list No. 3 will be fkept joint.V.I.

(1) I, L. E„ 7 Calc., 318,
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A selieme for tiie worsMp o! the tJiahu's by turns by tbe co­
sharers will be made at the time of the passing of the final deoree.' 
The costs of' the "partition. wUl be borne by the parties in proportion 
to their respective shares. The parties are required to state 
■within two days whether they desii'e that the partition should 
be made by one or more Oommissioners.”

The question which has been referred to this Bench is whether 
the order contained in these paragraphs is appealable.

It  is admitted on all sides that it is not appealable as an order, 
as it is not included in the list of orders in section 588 of the 
t;ode from which an appeal is given by that section, and the only 
question is whether it is within the definition oi a deoree in 
section 2 and so appealable as a decree.

It has been said by the pleader for the plaintifl: that he does 
not wish to argue thafc as no separate document has been drawn 
up and signed, giving effect to the decision of the Court, there 
has been no formal expression of an adjudication upon the rights 
claimed, and that point not being raised before iis by him or 
referred to us by the Divisional Bench, we need not deal with 
it here.

Our^nswer to the question referred to us is that an order in a 
suit for a partition, which declares the specific rights of the parties 
and the property to be partitioned, decides that the suit must be 
decreed, as .after such an order the suit could not be dismissed by 
the Court by which it was made, and is therefore an order which 
adjudicj},tes upon the rights claimed and the defenoe set up in the 
suit, and which, as far as the Court expressing it is concerned, 
decides the suit within, the definition of a decree ia section 2 of the 
Civil Procedui’e Code, and is therefore appealable as a deoree.

PiGOT, J.—I  must add that had the poiut been raised, I  should 
have felt a difficulty in holding that a paragraph in the judgment, 
not drawn up in- the form of a deoree, and not embodied in a 
separate form, is, within the terms of the Oode of Civil Procedure, 
a deoree at aU.

But the point is not raised before us, and I am not bound to 
deal with it.

P eins« p, j .— •! have had considerable difficulty in arriving at

satisfactory conclusion as to the eifect that the Legislature
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intended to give to an order mthin the terms of section 396, Civil 
' Procedure Code, directing a partition to be made by Commis- 

sionerB, as in the ease now before us. It is contended that the 
order of tlig Court declaring the several parties interested in 
immoveable property under partition and their several rights 
therein, amoimts to a formal expression of an adjudication upon 
rights claimed, and that such adjudication, so far as regards the 
Court expressing it, decides the suit, and consequently that the 
order is a decree within the meaning of section 2 of the Code. 
Section 396, however, provides that the Court m question shall 
pass a decree in accordance with the report of the Oommissionerf  ̂
if approved of. It would, therefore, seem that that section con­
templates that the final decree in the suit should be pass^ after 
report made by the Commissioners. No doubt a similar coureo 
is provided by section 215A in a suit in which it is necesBary to 
take an account. The definition of a decree as giyen in section 2, 
however, specially declares that an order passed in such a case 
shall be within the definition of that term. I  am inclined to 
agree with the Chief Justice of the Bombay High Court in 
holding that this part of the definition of a decree in section 2 
is exhaustive and not explanatory \_Ooverji LiuMha v. Ilorarji 
Fimja (1),] and, in that view, it would not, in my opinion, bo 
impossible to include an order, such as I  have described, in a suit 
for partition as an adjudication deciding a suit. The actual 
decision of the suit would be when the decree of the Court waa 
finally delivered, and this, it would seem, is declaredr by Eec- 

tion 39G to be after the report of the Commissioners. The 
observations of their Lordships of the Privy Council in the case 
of Rtthimhhoy Mulihhhoy v. Turner (2) refer to an order in a suit 
for accounts directing that such accounts be taken, and in con­
sidering whether such an order was appoalablo as a final decree 
under section 095, their Lordships held that it complied with 
all the necessary essentials. Section 265, no doubt, describes 
as a decree for partition an order which leaves the partition itself 
to be made by tho Collector where the property to be divided i s , 
an. estate paying revenue to Groverument, but in such a case the

(1) I. L. E., 9 Bom., 183 (195).
(2) I. L. B., 15 Bom., 155; L. 1 ., 18 I, A., 6,
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proceedings of the Civil Court are closed wlien suoli an order is 
passed, and therefore, so far as that Court is conoeniod, the order 
finally decides the suit. The order would consequpntly be a 
decree witHn the terras of section 2. I  observe that section 265 
is rejHodaced from the previous Code of 1859, whereas the terms 
of section 396 are entirely new. The difficulty is increased by 
the definition of the term ‘ decree,’ as it now stands, having been 
the result of a further modification of the Code. I  think, there­
fore, that the matter before us is not without much diffloulty. 
No doubt, for»the convenience of the parties themselves, it is 
dssirable that an order, sueh as that now before us, should 
be regarded as a decree and be a proper subject for appeal; bo 
that the parties, who are in dispute in regard to the amount of 
their respective shares, may not be put to the exponses of a parti­
tion by metes and bounds, when such partition may turn out to 
be absolutely infructuous if the Appellate Court should find that 
the shares have been wrongly determined. Consequently, as the 
larger interpretation is open to us, and this interpretation is decid­
edly for the benefit of suitors, I think it should be adopted.

A. A. C.
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Before Sir W. Comer FetJieram, Knight, Chief Justice, and Mr. Justice
Ghose.

MOUNG- TSO MIN (rEiiTioNEE) v. MAH HTAH 
(R e s p o n d e n t ) .*

•Divorce— Burman Huddhists, Lmo as to Bivorco among—BtMhist Law—  
Blaminatliats, Authority of the—Men% Symj, Authofity of tJia— 
Desertion-—Procedure.

In a suit for divorce instituted by a Burman hushand oe tlie ground 
tliat Ms wife had deserted iim  for no reason wliatevor, and Lailbeen living 
separate for tlie past eiglit montliBj refusing to resumo coliabitation with. 
Iiim (tliere beinp; no cliarge_ against tlie Tvife of misconduct affecting 
morality or of any bad habits), tie wife pleaded in defence that, the above

* Civil ?eforence in divorce case No. 4 of 1891, made by W . F. Agnfiw, 
Esq., Eecordor of Eangoon, dated the 4th of May 1891.
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