
VOL. i l l ] ALLiHABAD SERIES. 829

in the first paragraph of the petition of cross objections must 
prevail and we allow these cross-objections accordingly. The 
result is that the appeal fails and is dismissed with costs. W e 
allow the cross-objections and award costs in favour o f the res
pondent against the appellant.

Appeal dismissed and cross-objections allowed.

Before Sir Henry Bichards, Knight, Chief Justice, and Jasiice Sir JPmmada 
Charan Banerji.

N A E S IN G H  D A S  ( P la in it i f p )  v. SA D A  E A M  a n d  o t h e e s  ( D e f e s ’daktts).® 
Libel— Letter wntten by one viember of the Bohra caste io anotJier member of

the same casts accusing a third person of havifig been insirmnental in
hrealcing off a betrothal.
A member of the Bolira caste, residing in Jodhpur, _wmte a ktter to 

a caste-fellow of his at Aligarh informiag him that one N . D., another memhaE 
of the casta, had been mstrumenlal in breaking off a cerfeaia betrothal and 
in getting the betrothed girl married to another parson. It 'was in evidence 
that the breaking off of a betrothal was regarded in felie caste as a very bad 
or improper act.

The writar and the recipient of this letter were made defendants to a libel 
action by the person therein referred to, and the writer pleaded that the person 
referred to in the letter was not the plaintiiff, but a different person bearing a 
similar name. No plea of privilege in a matter regarding the oaste was raised, 
or, if adumbrated, was not substantiated.

Hsld that the plaintifi was entitled to a decre3 for substantial damages 
against the writer of the letter iu question, and that the recipient, who had 
shown the letter to another member of the castcj was also liable, though to a 
lesser degree.

T he facts of the case were as follows :—
One Sada Earn, who resided at Poh Karan in Jodhpur, wrote 

the following letter to Biddhi Chand, who resided at Aligarh.
From — Sada Bam Fakir Chand, Poh Karan,
To—Biddhi Ohand Meghraj, Aligarh.
"* The son of Bhikham Das of Aligarh has bsen betrothed to the girl at 

Bikandara. The girl of Sikandara came and she was accompanied by the 
gumaihta of brother Narsingh Das. Mabesh Das caused her to be married 
in the family of a Ghandak at Bhongra. Please inform Bhikham Das of 
it « • • Such highhandedness has been, practised here. Please inform
the members of the brotherhood and see if there is any remedy. The efi t̂e 
of affairs here is hopeless and you must note thi.g. W e write the above fon

*  First Appeal No. 354 of 1916, from a decree of Raghtmetth Prasad, 
Officiating Socond Additional Subordinate Judge of Aligarh, dated tlje 31at of 
July, 1916,
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youE inform ation, Pleaso also in form  Bhikbam  Das • • • In  this affair
___  ciiere appears to be an inatigatioa by ITaEsiixgb Das.’ ’

The last' sentence may also lae translated as ‘ In  this matter, 
«). Narsingh Das appears to have given his advico/ Biddhi Cliand

S ada  Bam. ^  ^ ra s  found by t l iQ  court below, handed over this letter to one 
Narain Das, a mamber of the brotherhood, with the remark 
“ Bare ghamh Id hat hai that Narsingh Das should have done 
so.”  ■ The plaintiif Narsingh Dtus instituted a suit for defamation 
against Sada Ram, Fakir Chand, Biddhi Chand and Meghraj and 
claimed Rs. 5,2-50 aa damages. He alleged that there had been 
an enmity of long sUmding between the plaintiff and Sada Ram, 
defendant ITo. 1, and that the letter as written maliciously, 
and the contents were false. The defendant No. 1 pleaded 
that the Narsingh Das referred to in tlie letter was a different 
man and not the plaintiff. He further pleaded that among 
the brotherhood according to the custom observed it was bad to 
break off one betrothal and enter id  to a new one, therefore the 
information given by the defendant as Chaudhari o f the biradari 
could not be called defamatory. The Subordinate Judge held 
that the Narsingh Das referred to in the letter was the plaintiff, 
but dismissed the suit on the ground, inter alia, that the words 
used in the letter were not defamatory, inasmuch as at the 
present time the breaking of a betrothal was not so much looked 
down upon by the members of the brotherhood. The plaintiff 
appealed to the High Court.

Babu Piari La,I Banerji^ (Munshi LaJcshmi Narain  with 
him,) for the appellant;—

The defendant No. 1, (Sada Bam) in his written statement 
admits that breaking of a betrothal is deemed to be a ‘ bad act ’ 
in the comm unity. The finding of the court below is against 
the pleadings. Theie is evidence on the record that once a 
person was fined Rs. 300 by the biradari- for breaking off a 
betrothal. Charging a man with having instigated another to 
break off a betrothal is defamatory. There is evidence on 
the record that tiiere is enmity of very long standing between 
the plaintiff and the defendant. The defendant havfiig denied 
that the letter referred to the plaintiff cannot be allowed to 
plead justification or good faith or privilege according to law.
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H e should have taken the plea of privilege in clear and unam-
biguous terms after admibtiog all the other facts. The d e fe n d a n t-----— -------

, , , ITAR8INGH
on a previous occasion charged the plaintin; with a similar act das

■and got him fined Rs. 100 by the biradari iDehirid his back. ,
That conclusively proves the malicious intention of the defen
dant. After receipt of the letter the defendant No. 3 (Biddhi
Chand) spoke about it to many members o f the brotherhood.
’That amounts to publication and makes Biddhi Chand liable.
It  cannot be said that Biddhi Chand acted in good faith. I f  he 
really believed the allegations contained in the letter, he should 
have gone and asked the plaintiff if the allegations were tru e ;
•moreover, he does not plead that he published the letter in good 
fa ith ; his defence is that he never received the letter and never 
handed it over to Narain Das, and the court below has found 
that allegation to be false,

Mr. J3. E. O'Conor, for Biddhi Chand and Meghraj, respon
dents —

Nothing has been proved to establish malice or bad faith 
against my clien t; moreover, it has nob been proved that Meghraj 
said anything defamatory to the plaintiff. The evidence o f  
Kewnl Ram has been disbelieved.

%Iunshi Fanna Lai for Fakir Chand, respondent :—
Nothing has been proved against my client. I f  his name 

•appeared in the letter, it was because he was a partner in the 
firm. The mere fact that his name appeared on the letter- 
heading makes him liable in no way.

Babu Saila Nath MuJcerji, for Sada Ram. respondent ; — 
lb is submitted that the letter written by Sada Earn does 

aot contain any defamatory statement. The breaking ofi o f 
the betrothal may be a bad thing, but merely advising another 
to do so would not be necessarily bad. In  fact the principal 
witness o f the plaintiff admits that now-a-days such acts are not 
punished by the members of the brotherhood. Then again it 
-does not appear that my client acted maliciously. The Mahesh 
Das mentioned in the letter, is the plaintiff’s brother-in-law.
The girl was married to a very near relation of Mahesh Das.
■The defendant might have believed in good faith that the plaintiff 
had given his advice in the rbatter. In  any case litigation o f
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this nature should not t e  encouraged. The plaintiff appellant 
should have appealed to the brotherhood and that body would! 

Da7'"" be in the best position to decide whether the letter written by
Ba3)a""*rim defendant was really defamatory, and if so, what ought to be

the measure of damages.
'Biibu. F iari Lai Banerji, for the appellant, was not heard 

in reply,
Richakds.C . J.,and B a n e r ji, J. '.— This appeal arises out of a 

suit for libel. The alleged libel is contained in a letter admit
tedly written by the defendant Sada Ram. A translation will 
be found at page 49A and is in the following words —.

•'Our compliments to you. We praj God to protect you and ourselTes, 
Ba! Sardari died on Maghsar Budi 9th. We informed you of it in a preYxons 
post oard wbicli we trust yom have received. Tiie son of Bhikam Das (son o! 
Net Earn) of Aligarh has been betrothed to the gii'l at Sikandra. The girl of 
Sikandra came and she was accompanied by the gumashta of brother Narsingh 
Das, Maheah Das caused her to ba married in the family of a Ohandak of 
Bhongra. Please inform Bhikam Das of it. We promised to pay Bs. 100' 
So the state employes proyicled they did not let the marriage to be celebrated, 
but Mahesh Das paid a larger amounts and consequently the raarriaga could 
not but ba held. W e did not receive any Isfcter from Bhikam Das. Other 
persons of G-handi's Efts (name of locality) here camo to us and it was from 
them that we came to kno ’̂y about the betrothal. Subsequently we inquired 
from Kundan L a i Ghanak, and he too told us that the betrothal took place. 
Such high-handedness has been practised here. Please inform the members, 
of the brotherhood and see if ther© is any remedy now. The state of affaiis 
bere is hopeless, and yon must note this, Wa -write the above for your informa
tion. Please also inform Bhikam Das, There is nothing more to pen. Wo 
shall writs mo;e on hearing from you. PleaRo keep sending letters to us, Jn, 
this aSair there appears to be an instigation by Nassingh D a s ."

The sentence “ such high-handedness has been practised here 
has also been translated as A horrible thing has been practised 
here,” The sentence "  In this affair there appears to be an 
instigation by Narsingh Das ” has also been translated “ In 
this affair there appears to be the advice of Narsingh Das.' '̂ 
For reasons which we shall state hereafter we do not think that 
there is any material importance in the different fcransJations. 
The first question to be considered is whether or not the letter 
(quoted above), assuming it to have been written and published 
by the defendant Sada Ram, is defamatory. There is sworn 
evidence, which we see no reason to disbelieve, that the breaking
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off o f a mateh where the girl has already been betrothed and
marrying her to some one else is considered a very d iscred ita b le ---------------
and improper thing amongst the members o f the caste to which oab

the parties belono-. There are on the record documents which „, , ° . SAD& Eak.
show that some years ago the breaking off of a mateh in this way
was visited with very substantial penalties by the 'pancliayat 
of the brotherhood. Sad a Earn himself in the fifth paragraph of 
his written statement (a paragraph which apparently was inten
ded to suggest privilege) states as follows : —

According to the custom obseryad by the znembers of the brotherhood 
it is bad to break off one betrothal and to enter into a new on e/'

The traaslation o f the word “ b a d ”  does nob sufficiently 
represent the meaning o f tha expression as contained in the 
vernacuUr. I t  is clear that the veruacolar means that it is a 
very improper proceeding. It would seem therefore that if  the 
letter means that the plaintiff had taken part in the breaking off 
of the match between the son of Bhikara Das and the girl at 
Sikandra, it was imputing to tlie plaitniiff thar. he was a partici
pator in a matter which che caste cousidered to be most improper 
and highly reprehensible Reading the Ietter as a whole we 
have not the slightest hesitatioa in saying that the defendant 
Slida Bam impnled to the Narsingh Das mentioned in the letter 
that he had been guilty o f  such an act. It  will be seen that in 
the earlier part o f the letter the writer says that the girl when 
she was going to contract the second marriage was accompanied 
by  the gumashta of “  brother Narsingh Das.”  The gumashta's 
name is not mentioned, and it is clear that the sting o f  the 
sentence is the statement that it was the gumashta of Narsingh 
Das who went with the girl, if there was any ambiguity in 
this part of the letter, it is m ide clear by the concluding seatence, 
namely, “  In this affair th^re appears to be the advice (or in.'^tiga- 
tion) of Narsiagh Das.”  Tne next question is whether the 
writer intended to refer in the let!,er vo the plaintiff. The court 
below has found ihat he did, and we have noi the smallest 
hesitation in coming to the same couclusion. The defendant 
did not gu inco r.he witness-box and was never examined as 
a witness in the case ; but when he was examinrd before 
the hearing la a p io  eeding o f  the court, he admicted that the
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only Narsingh Das whom he knew wag the plaintiff. He never
------------ stated (as a witness) that he meant any person else. It  is
D as u n n ecessary  to e n la rg e  u p on  this m a tte r , b e c a u se , as w e  h a v e  

Sai>a% . am b e fo re , w e h a v e  n ot th e  sm a lle st h e s ita tio n  in  a g r e e in g

with th e  court below th a t  the defendant re fe r re d  to the p la in tiff  

•when he w rote  the letter.
The next question to be considered is whether or not the 

defendant Sada Earn published the letter. When he was exa
mined in the “ proceeding ”  previous to the trial he admitted 
that he wrote the letter, but he, said that after writing it he 
changed his mind and did not send it. The court below in a 
somewhat inconsisLenb- judgment has come to the oonclusion 
that Sada Ram wrote the letter and seat it by post to the party 
to whom it was addressed, namely, the defendant Biddhi Chand» 
I f  this conclusion be correct, it is clear that there was a publi
cation. W e also agree with the court below so far, that we 
believe that the letter was sent to Biddhi Chand by the defen
dant Sada Earn.

The defendant in paragraph 5 of his written statement seems 
to suggest a plea o f privilege.' No doubt, if  the defendant had 
proved that he as a member of the brotherhood, received infor
mation of a reliable kind w'hich he honestly believed to be true, 
and that he merely wrote the letter for the purpose o f giving 
information to the brotherhood in order that the matter might 
be investigated, a plea of privilege might be sustained. In the 
present case,-however, no attempt whatever was made to prove 
that the plaintiff had taken any part in the breaking off o f any 
marriage, nor was any evidence given to show that the defendant 
Sada Ram had received information concerning the plaintiffs 
action which he honestly believed to be true. On the contrary, 
there is the clearest evidence that there was ill-will between 
the plaintiff and the defendant and that some years ago a house 
which the defendant Sada Ram had constructed was pulled 
down as the result of the direct or indirect action o f the 
plaintiiff. In our opinion no proper plea o f  privilege was 
pleaded, and certainly no facts were proved by the defendant 
which could sustain a plea of privilege even if  it had been 
pleaded.
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The result is that, as between the plaintiff and this defendant,
the defendant is proved to have written and published a letter -----------------
containing serious implications against the plaintiff and it would d&s ■ 
seem to us that upon the finding arrived at by the court below 
itself it ought certainly to have given a decree for damages 
against Sada Ram.

As against Biddhi Chand the case doea not stand on the 
same footing. This was the person to whom the letter was 
addressed and who, in the opinion o f the court below, duly received 
the letter. A  witness called Narain Das was examined, and he 
proved that Biddhi Chand gave him the letter stating that* it 
was a very “  horrible”  thiog. He goes on to state that Biddhi 
Chand said to him that Narsingh Das, that is, the plaintiff, had 
sent the girl who had been previously betrothed and got her 
married to another person. The witness did not in his dir̂ .o-b 
evidence make any further allegation against Biddhi Chand as 
a publisher of the defamatory allegations against the plaintiff.
The learned Judge made some very sweeping remarks about 
the plaintiffs evidence and the evidence of the plaintifJ’s witnes
ses ; but he certainly does not say anything definite against 
Narain Das. It is quite clear that Sada Earn wrote his letter 
with the intention of sending it by post to Biddhi Chand. He 
has never come into the witness-box to say that he did not send 
the letter and therefore there was every probability that the 
letter was received by Biddhi Chand. If Biddhi Chand received 
the letter it would not be at all improbable that he would show 
the letter to Narain Das, who was a member of the brotherhood, 
and, assuming that Biddhi Chand believed the allegations in the 
letter to be true, there would be nothing unnatural or even 
reprehensible in his having said t o ' Narain Das that it was a 
“ horrible thing.” This would only mean that, assuming the 
allegations were true, it was a horrible thing for Narsingh Das 
to have done. However, if  Biddhi Chand showed the letter to 
Narain Das, this would amount to a publication. Narain Das 
says that Biddhi Chand handed the letter over to him. Narain 
Das has produced the letter in court, and the evidence of Najs&in 
Das coupled with the evidence of the plaintiff is the only 
explanation we have o f  how the letter came to be at Aliga>rh.
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Sada Ram does not reside in Aligarh but lives at Poh Karaa ia 
N a e s i s g h  I'll® Jo.lhpore territory. W e see no reason -why the evidence

Das q£ Narain Das should not be believed. Previous to the instilu-
S a d a  B a m . tion o f  the suit the plaintiff caused a wiitten notice to be given

to Sada Earn in which he cleaily and distinctly set forth his 
complaint that a false statement had been made by Sada Ram 
in the letter adlressed to Biddhi CfaLd, and he called upon 
Sada Ram ô publicly apologize for what he had done and to 
admit that the statements were not true, in which case tbe 
plainti6f said that he would not bring the suit, otherwise he 
would. Sada Ram and his son Fakir Chand took no notice o f 
tins letter. No similar notice was served upon the defendant 
Biddhi Chand or his son. The plaintiff, it is true, alleges that 
he verbally gave a similar notice, but we -doubt very much that 
he did so. Had Biddhi Chand come into the witness-bos and 
had he honestly admitted that he received the letter, as we 
believe he did, and stated that all that he had done was to 
hand over the letter to Narain Das as a member o f  the 
brotherhood to give the plaintiff an opportunity of denying 
charges, we think that in all probability the suit would never 
have b ion  instituted agiinst him at al 1. Unfortunately, he did 
not adopt this course, but on the contrnry absolutely denied 
that he ever received the letter at all or had handed it over to 
Narain Das.

The learned Judge in the court below, without giving any 
good reason for discrediting the evidence o f Narain Das, which, 
as we have already said, was highly probable, has rai-ed various 
hypotheses as to what was done with the letter. He says that 
it was possible that Biddhi Chand handed the k tte r  over to 
Bhikam Daa and that the plaintiff got it from Bhikam Das. 
There is no evidence on the record to support this ; but even 
if it were true, the handing over o f  the letter to Bhikam Das 
would equally have teen ' a publication and the obligation upon 
this defendant Biddhi Chand to honestly admit the receipt of 
the letter and tell the truth as to whali he had done with it was 
just the same. W e think that there ought to be a decree against 
Biddhi Chand also but for a far less amount than should be 
awarded against Sada Ram,
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Meghraj is alleged to have repeated the defamation at a jg^g 
village called M ai in the Aligarh district. The evidence that
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he aid so is supported by the evidence o f one Kewal Ram who dab

belongs to that village. Meghraj, defendant, says that he was sada *̂Ra«  
not in the village at all, but he admits that his wife and child 
were there. Ib certainly was probable that Meghraj did visit 
Mai (where his wife and child w ere); and if  he went there, it 
would be highly probable that he would repeat the story to 
members o f the brotherhood at that place. However, we do 
not feel justified in overruling the fi.nding of the court telow 
with regard to this defendant.

W ith regard to Fakir Chand, the son o f Sad a Earn, although 
the letter was written by his father, his name also appears on 
the letter. Furthermore, when before the suit the plaintiff 
gave the written notice, Fakir Chand did not repudiate the 
writing of the letter and the making of the false statements..
While, therefore, we think that no decree should be given against 
Fakir Chand, we do not think that he ought to get costs against 
the plaintiff.

The only matter which remains to consider is the question 
of damages. As against Sada Ram we find that he made a false 
charge against the plaintiff, imputing to him participation in, if 
not instigation of, very improper conduct. W e also find that 
there was ill-feeling, in other words, what in legal language is 
understood as ' malice,’ The plaintiff is a man o f position, and 
undoubtedly the making o f these allegations against him would 
cause him a good deal o f annoyance and was calculated to lower 
him in the eyes of his fellow cast e-men. The matter was made 
rather worse by the fact that there had been a previous attempt 
to charge the plaintiff with having taken part in a prior tran
saction of the same nature. The defendant Sada Ram, instead of 
taking advantage of the written notice served by the plaintiff, 
chose to disregard it. He had the audacity to put in a plea in 
his written statement that the Naraingh Das whom he referred 
to was not the plaintiff but another Naraingh Dag, an allegation 
which in the opinion of the court below, and in our opinion,  ̂
was wholly false. Under the circumstances we think that there 
ahoTjld be substi^ntial damages awarded to the plaintiff as against

SO
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Sari a Earn, at auy rate a sum which will bo a reasonable indem
nification to the plaintiff for the costs and expenses -which he 
must have incurred in bringing the present su.it. The sum 
awarded against Biddhi Chand ought to be in  our opinion a 
much smaller amount.

W e allow the appeal, set aside the decree of the court below 
and grant the plaintiff a decree against the defendant Sada Ram 
for Rs. 1,500, with full costs in all courts ; by this we mean that 
he shall receive the full costs incurred in the courb below and in 
this Court, and not merely costs proportionate to the amount 
decreed. The plaintiff will also have a decree against the 
defendant Biddhi Chand for the sum of Rs. 100 and costs as if 
he had recovered a decree for this amount. This will apply to 
costs in both courts. W e dismiss the suit as against the defend
ant Meghraj and Fakir Chand, but direct that they and the 
other defendants do bear their own costs in all courts.

Appeal allowed a^id decree modified.

1918 
October, 22. Sefore Mr. Justice Indlall and Mr. Justice Muhammad Haflqj 

B AL K RISH N A DAS and AHOTar.B (PcAiNTiFrs) v. H IR A  L A L  ahd otiiehs
( D e e 'e n d a n t s ).®

Hindu Law— Mita'ksh.a.ru-^-Sah by claiiglilet of eniirc house hilierHecl by her 
to discharge debt oj fatlLer— EaiLse not saleable tineoemeal—Legal necessity-- 
Suit by reversioner to recover house from vendees,
To i>ay of£ an antecedent debt of iliGL’ fntliGi’ , tho daughter of a separated 

Hindu sold a bouaa whioli had been the ptoperfiy of her fathei’ in his life-tima 
and had been previously naortgugod by bei'self and her [motlaer jointly as 
security for the same debt., The debt at the time of the sale amounted ' to 
Bs. 7,775, and the hoase was sold for Rs. 19,500. On the othee Land, it waa 
found that the house was not one which could have been divided and sold 
piecemaal.

Held that the reversioner to the last male owner was not in the oiroum» 
stanoos entitled to reoovar the house from the vendees.

'The facts of the case are fully set forth in the judgment ; 
but for the purpose of explaining the arguments they may b© 
briefly stated as follows -

One Eamjas died in 1853, leaving a house in Calcutta and 
certain movable property. His widow succeeded him, and

*First Appeal No. 11 of 1916, from a decree of Udit Nara,in Singh, Suh- 
ondinate Judgo of Bsnacgs, dite} the ITth oEj Muj, 1915.


