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probability of meeting him at the railway station. The improbabil-
ity is so great that it amounts to my mind toanimp-ssibility. Her
intention was not to cause pain tothe relatives of the deceased,
but to get herself, if she could, out of the scrape into which she
had come by going about in male attire with a large amount of-
jewellery. Inany case I cannot hold that the intention has been
proved; her statements therefore do not amount to defamation,
The offence of defamation of which she has been eonvicted bas nct
been established. I find her not guilty and direct her immediate
release from custody; if on bail, as I understand she is, she
should be instantly released and the bail bonds cancelled.
Application allowed.

APPELLATE CIVIL,
Before Sir Henry Richards, Enight, Chief Justice, and Justios
Sir Promada Charan Baner ji,
BHARAT INDU anp oroers {Pramrizrs) v SYED MUHAMMAD MUSTAFA
EHAN (DEFENDANT)*

Lambardar and co-sharer - Suit for profits - Lambardar appoinied after some of
the rent £n respect of whick the suit was brought had beecome duc—Liabi-
ity of lambardar,

A lambardaris not exempted from Miabiliby in respect of rents morvely
becanse they may have become due on a date prior to his appointment as
lambardar; bub he would be liable to account for such rents if he had either
actually received them or had obtained decrees for them,

Tu1s was a suit for profits against a lambardar, The share
in respect .of which the claim was made was purchascd by the
plaintiffs on the 22nd of Jannary, 1912. The defendant was
appointed lambardar on the 5th of February, 1918. The court of
first instance decreed the_greater part of the plaintiff’s claim,
but dismissed it in respecet of a portion of the rent, which had .
fallen due before the date of the defendant’s appointment as lambar-
dar, and this decree was upheld in appeal by the Officiating Dis-
trict Judge, The plaintiffs appealed to the High Court in
respect of such portion of their claim as had been disallowed by
the court below, :

#Seoond Appeal No, 102 of 1917, from a decree of Rama Das, Officiating
District Judge of Farrakhabad, dated the 26th of September, 1016, confirming
& deorce of Ram Narain, Assistant Qollector, First Class, of Farrukhabad, dated
the 27th of June, 1916, '
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Dr. Surendra Nath Sen, for the appellants.

Dr. 8. M. Sulaiman, for the respondent.

Ricmarns, C.J., and Baxersi, J.:—This appeal is con-
nected with Second Appeals Nos. 103 and 104 of 1917.
They arise out of suits for profits brought against the lam-
bardar. It appears that the plaintiffs purchased a certain
share on the 22nd of January, 1912, and that under their
purchase they were entitled to arrears of profits. The defen-
dant was appointed lambardar on the 5th of February, 19183,
The plaintiffs claim profitss for kharif of 1320 and rabi

and kharif in subsequent years. The court of first inst--

ance granted the plaintiff a decree in respect of kharif
of 1320. The plaintiffs appealed and contended that the ex-
penses allowed by the first court were too great aund that the
percentage on the gross rental allowed o them was too little.
They also contended that they ought to have got a decree in
respect of the bharif of 1320. The lower appellate court upheld
the decision of the court of first instance on all points and dis-
missed the appeals, We may say at once that weagree with
the courts below save in so far as they dismissed the plaintiffs’
claim in respect of the kharif of 1820, The ground upon which
hoth the courts dismissed the plaintiffs’ elaim in respect of Lharif
of 1320 was because the defendant had not been appointed
lambardar when the rents of kharif 1820 fell due, This view is,
in our opinion, not correct. If the defendant after he had become
lambardar collected the rents for kharif 1320 he would be liable
to the plaintiffs notwithstanding that he had not been appointed
lambardar when therents actually full due. If he had actually
realized the rents he would beliable for the amount so realized.
If he bad only recovercd decrees he would be liable for the
amount realized under those decrees or for the ascertained value
of the decrees. Before deciding the appeals we refer the follow-
ing issues to the court below.

(1) Did the defendant realize any sums, and if so, how mueh,

in respeet of kharif 1820 2 Were these sums realized after he had -

been appointed lambardar ?

- (2) Did the defendant obtam decrees after he ha.d becomer

lambardar in respect of kharif 1820 ? If so, how much has been

918

BHARAT
Ixby
v,
SYED Mu-
HANMAD
MosTaAFa
Krax.



1919
Bragar
Inpu
@,
SweD My-

HAMMAD
MosTAFA
Kaan.

1919

January, 4.

318 THE INDIAN LAW REPORTS, [vor. XLI.

realized on foot of these decrees or might by reasonable diligence
have been realized ?

(3) As the resuls of the findings on these issues, how much,
if any thing, is due to the plaintiffs in respect of their shares of
the kharif of 15207

The parties may adduce evidence relevant to these issues.
On receipt of the findings the usual ten days will be allowed for

“filing objections.

Tssues rematted.

Before Sir Henry Richerds, Enight, Chief, Justice, and Jusiice Sir Pramada
Charan Banerji.
KAREHRU anp svorner (DErunpants)v. MATHURA PRASAD (Prantips) *
Act (Localy No. II of 1901 {dgra Denancy .Adct), sections 154 and 177—Suit

Jor resumption of remi-free land —Question of proprietary title in t53Ue ~

Civii and Revenue Courts—dJurisdietion. ’

In a suit for resumption of rent-free land under section 154 of the Agra
'Tenancy Act, the defence was that the land was not resumable and thaf it had
been held rent-fres for fifty years and by two successors to the original grantea.
The court of firsh instance {Assistant Qollector), holding that the land was re-
sumable, passed a decree for ejectment. The dofendants appealed to the Com-
missioner beore whom it was plexdad, infer alia, that the lower court should
have proceeded under section 158 of the Tenancy Act, but it did not appear that
any finding was arrived a8, ovamy evidence given or arguments addressed upon
this question bafore the Commissioner. FHeld that in the eircumstances it did
not appear that & question of proprictary title was in issue in the court of
first instance and also in the court of appeal so as to give appellate jurisdiotion
to the Civil Court and oust the jurisdiction of the Courts of Revenruo.

TEE facts of the case are briefly as follows :—

The respoident zamindar sued the appellant under section
154 of the Agra Tenancy Act for ejectment from a rent-free
holding. The defendants, snter alia, pleaded that the land was
not resumable, as it had been given for charitable purposes, and
that they had acquired proprietary rights by holding the land for
two generations and for more than fifty years. The Assistant
Collector decreed the suit, and the decree was econfirmed by the
Commissioner in appeal. The Board of Revenue, in revision,

however, held that the land was not resumable and remanded the

#3econd Appeal No, 210 of 1917, from a decres of D R. Liyle, District J udge
of Agra, dated the 18th of Dacomber, 1916, reversing a decree of Salig Ram
Pathalk, Assistant Uollsetor, Pirst elasg, of Mubtra, dated the 21at of June, 1916.



