
There seem to t)e several legal grouiids on which that court’s 
PkTsad oi'der WHS justified. I f  the decision of the Board o f Revenue

V. were reported, it is obvious that a Civil Judge deciding the case
kaj Bam. looked at it. The facti that it is unreported mahea

no diference. I  should have thought that in any event under 
section 49 o f the Evidence Act, the Board’s decision is a relevant 
fact as an opinion of an exper'o upon fcho moaning of a term 
applicable to the scheduled districts. The second point which 
Dr. Se7 i argued was Lhat ihn' defendant jiiuiself had let this 
qnesfcion go by default at the original hearing of fche suit. To 
n\y mind it is not a question, of pleading, or of the rights of tlie 
parties strictly so-called. Ic is a qiiestioii of jurisdiction. Once 
the circumstances provided by the Act arc established in fact^ 
the jurisdiction of the Civil Court is ousted, and a court which 
did not take notice of fche provisions of the Act whether the 
parties pleaded them or not, would be acting outside its juris­
diction.

By t h e  C o u r t .— W e dismiss this appeal with costs,
Appeal dimiissed.
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Befora Justice Sir Geonje Rnox.
E M P E R O R  r. S A K H A W A T  A L I «

Decemher 18, Gnminal Pincedure, Code, xeotAms 145,435 and GmHyrnment of India Aci, 
--------------------  19l5, heclion 107— Revision—-Powers of High Gourt,

Section 107 ol' the Goveranienfc ol: India Aot, 1915, does not give to a
High Oourt the puwec to interfere ia revision, despite tha proviyloua ol
section 435 of the Code of Oi’iminai Procedvu'e, with orders passed uiiclca' 
Gliapter X II of the Code. Ananda Ohandra BJmtlacharjee v. Ccirr Stephen (1) 
not followed. Jhingai Singh, v. Ram Tariap (2) Sundar Math v. Barana MUh 
(3) and Syeda Ehatun v, Lai Sinijh (4) r<̂ i'orrt>d to. Qirdkari Singh v. Hurdeo 
Harain Singh (5) diHtingaished.

T h e  facts of this case were as follows
Oli the report of a Circle Inspector o f police stating that lie 

apprehended a breach of the peace on account o f the strained

* Criminal Bevision No. 757 of 191% from aa order of Mumliaz-ullah Khtm, 
Magistcata, Firtit dass, of BasSi, dated the 7th of Soptember, 1918,

{1} (1891) I, L. B., 19 Oalo., 127. (3) (1918) I. L. AIL, 364.
(2) (19Q3) I . L. 1% 31 A li ;i6 0 , {4.) (19M) I. L . B ,, 36 A ll, MS,

m  3 h  A,J S30, ■



feelings between- two persons named Sakhawat A li and Shukr-
iillah in respect o f certain fields and crops in dispute between fch e m ----------------
and suggesting that proeeediags under section 145 o f the Code o f  p. 
Criminal Procedure might be taken against them, a Magistrate o f Samawat 
the firifc class passed an order calling upon the parties to appear 
and produce their evidence regirding possession o f the fields and 
crops, and directing the crops to be attached and put in charge o f 
a Receiver. The order did not specify the grounds o f the 
Magistrate’s being satisfied that there was a dispute likely to 
cause a breach o f the peace concerning the aforesaid fields.
Bothparties adduced erideaee to prove their respective posses­
sion, and eventually the Magistrate passed an order declaring 
that Shukr-ullah was in possession, directing the attached crops 
to be made over to him and forbidding all disturbance o f his 
possession. Against this order Sakhawab A li applied in revision 
to the High Court, The application for revision purported to 
be uoder section 107 o f  the Government o f India Act, 1915 (5 
and 6 Geo. V, Ch. 61), and was admitted under that section by a 
single Judge of the Court.

Maulvi Iqbal Ahmad, for Shukr-ullah the opposite party, 
took a preliminary objection that the revision did not lie. The 
High Court had no juriidiction to entertain applications in revi­
sion against orders passed under section 145 o f the Code of 
Criminal Procedure. Section 107 o f the Government o f  India 
A ct of 1915 did not confer any jurisdiction to entertain such 
applications.

Dr. S. M. Sulaiman, for the a p p l i c a n t -
There is no order o f the Magistrate setting forth fliab he was 

satisfied that dispute likely to cause a breach o f the peace existed 
concerning the immovable property in question, nor is th cr j an 
order stating the grounds o f his being so satisfied. The Magis­
trate laid no legal foundation for his proceedings, and the whole 
proceedings were invalid and ultra vires, and were not such as 
could properly be deemed to have been under chapter X I I  o f the 
Code o f Criminal Procedare. Under such circumstances this

• Court has jurisdiction to entertain, and has entertained, applica­
tions in revision and has set aside the whole proceeding as 
having been without jurisdiction. Reference was made to—
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Biliafi Led V. Chhajjtij (1), Dhan Persliad Y. Ganesh (2), 
Emperor v. ll'im Lochan (3) and Natliu Ram  v. E^nperor (4). 

Even where proceodijig.s under chapter X II  of tho Code of 
S^eeawat Criminal Procedure were properly initiated, but subsequently 

the Magistrate di.il not comply with all the provisions of seuti Jii 
145 aud the final order was without jiiriadictiou, this Court could 
interfere iu revision aud set aside those proceedings which were 
without jurisdiction ; Sheorani v. Baij Natlh (5) and Jhengobr 
v.'Baij Nath (6)o The procsedingH in the coLirt below, purporting 
to be under section 145, were further vitiated by non-compliance 
wifch the provisions of clause (3) of the aection requiring a copy of 
the iuitiatory order to bo affixed to some conspicuous place at 
or near the subject of dispute, In the latest o f the cases cited 
above it was laid down that where the proceedings purporting 
to be under section 145, were without jurisdiction the High 
Court had power to interfere under section 107 of the Govern^ 
ment of India Act of 1915,

MauWi Iqhiil AhmoA, for the opposite party 
The provisions of clause (3) of section 145 were substantially 

complied with. The parties had notice of the proceedings in the 
court below, and had their cases fully heard by the Magistrate. 
Tuat being the case the order of the court below cannot be set 
aside in revision though the parties may not have been personally 
served with a copy of the first order, and a copy may not have 
been affixed at or near the property in dispute ; Dehi Fm sad v, 
Sheodat Rai (7), It is submitted that the High Court has no 
jurisdiction to entertain applications in revision against orders 
passed under chapter X II  of the Code of Criminal Procedure,
howsoever irregular the proceedings of the lower court may have 
been. By clause (3) of section 435 the Legislature had delibera* 
tely excluded proceedings under chapter X II, from the revisional 
jurisdiction of the High Court. In the cases BiJiari Lai v. 
ChJiajju (1), Dkcin Per shad v. Ganesh (2) and MwpQTOv v, Mam 
Lochan (3) cited by the applicant, the question Avhether the 

fl) (1905) Weelrly Notes, 1907, p. 49. (4) (I9i7) 15 A. L. J., 270.

(2) (1913) 11 A. L . J., 696. (5) (1916) 14 A. Ii. J„ 146.

|3) (19U) I. L. R „ 36 All., 143. (5) (1913) 11 A. L . J., 585.

(7) (1907) I .L .E . ,3 0  All,, 41.
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High CourLliad such jurisdiction was neither raised nor decidcd.
The same remarks apply to the case in Sheurani v. Eaij Nath 
(1), which, moreover, was -a reference by the Sessions Judge " v, 
and not a case of a revision filed by a party. In the case in 
NoJlhih Ram v, Empe.ro)' (2) it was, no douhu, held that the 
High Court had power to interfere in cases like the present; it 
Y\'-as distinctly laid down, however, that such power was not 
derived under section 435 of the Code of Criminal Procedure, but 
under section 107 of the Government of India Act. I t  is submitted 
that if this Court has no jurisdiction to interfere under the Code 
of Criminal Procedure, it has no jurisdietion to do so under the 
Government of India Act j for under section 106 o f that Act 
the appellate and reviaional jurisdiction o f this Court in criminal 
cases is to be governed by the said Code. As for the scope of 
section 107, it was fully discussed ia the case o f  Matiijl'dhari 
Singh v» Jaisri (3)= The case of Jhengar Ba,ij Nath 
(4) ia certainly against me, but it is submitted that it waa 
not correctly decided ; the decision is directly opposed to that 
in Jhingai Singh v. Bam Partap  (5). Reference was made to 
Bayeda Khatun v. Lai Singh (6). As to the merits, the 
mere omission of the Magistrate in his order initiating pro­
ceedings to state the grounds on which he was satisfied that 
there was a dispute likely to cause a breach of the peace, is only 
an irregularity which will not render the proceedings void, as 
the parties were in no way prejudiced thereby in the conduct of 
their respective cases, and no question was even raised in the 
court below ; In  the matUr of Chinnappudayan (7). The order 
of the Magistrate reform to the report of the Circle Inspector 
o f police wdiich fully sets forth the reasons for an apprehension 
of breach of the'peace. Such a reference has been held to be a 
wufiicieut statement of the reasons for the Magistrate being 
satisfied of the existence of a dispute likely to cause a breach of 
the peace; Qoluch Chandra Pal v. Kali Charan Be (8).

K nox, J . : —Early in November last an application was pre­
sented to a learned Judge of this Court which is described as

(1) (1916) 14 A. L J., 146. (5) (L908) I. L . E ., 31 All., 150.
(2) (1917) IS A. L- J., 270. (6) (1914) I. L . R„ 36 All., 283.
(3) (1917) r. L. B., 39 AH., 612, (7) (1907) I. L. R., SO Mad,, 648.
(4) (1913) II A. L. h,  586. (8) (1886) I. L, R., 13 CaIo.,l7S.
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being a crimiaal revision against the order of M. Mumtaz-ullah 
Khan, Magistrate of the first class of Basti, dated the 7th of 
Ssptember, 1918, charge under section 145 of the Code of Cri- 
miaal Procedure. It is sub-divided into three heads. The first 
is “ Because, there being no ordar showino; that the learned 
Magistrate was satisfied that a dispute likely to cause a broach 
of the psace exists, and he not having made any order in writing 
stating the grounds of his being so satisfii .1, the whole proceeding 
was without jurisdiction and the order is ultra  vires.”  I need 
not, at any rate at present, go into the second and third grounds 
set out in this application. The application is endorsed by an 
order of this Court which runs as follows “  I  admit this under 
section 107 of the Government of India Act. Let no' ice go to 
show cause whether proceedings were taken and order made with­
out jurisdiction. ” In pursuance, of this order a notice went to 
the other party Shukr-ullah and also to the Magistrate whose 
order was attao.ked. They were told that the case would bo heard 
and they were informed that they might show cau'̂ ie accordingly.

The point then that I have to consider whether the proceed­
ings taken before or by the Magistrate and the order made by 
him were or were not without jurisdiction. The reason for this 
order being passed is no doubt on account of what is stated in 
section 435, clause (3), of the Code of Criminal Procedure. It 
must be remembered that that clause sets out that proceedings 
under chapter X II  are not proceedings within the meaning of 
section 435. I know of no section in the Code of Criminal 
Procedure other than section 435, and none other has been 
pointed out to me, whereby this Court can call for records of 
Subordinate criminal courts. Section 195 of the Code may 
indirectly give this power, but the case before me is not one 
under section 195 of the Code, and it has been laid down by this 
Court more than once that proceedings under chapter X I I  are 
not proceedings which can be called up by section 435 of the 
Code of Criminal Procedure To this matter I shall again refer. 
But if the case is as stated by me, then this Court has no power 
under section 431 to call up any proceedings under chapter X II, 
The learned counsel who appears for the applicant seems to 
have felt this obstacle in hia path, and to have in consequence
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moved the learned Judge of this Court to call up the proceedings
under chaptor X II  by virtue of what he appears to have ---------------
stated as being an enabling power^that this Court lias in this " 
direction under section 107 of the GovernmeDt of India Act, Ŝ khawatAli.
1915. I  iiud some difficulty in following the line oi course 
taken ]»y him. Section 107 cited above is either a section con­
solidating the existing procedure or it is a new section creating 
s o m e  new jurisdiction or conferring fiome now powers. I will 
look at it from both sides. The powers vested in this High 
Court of Judicature, at the time the Govermnent o f India Act 
o f ] 915 cominenced, are set cut in section 29 of the Letters 
Patent under date the I7th of March, 29 'Victoria, According 
to that the proceedings in all criminal cases, other than criminal 
ca.se.s which shall lie brought before this High Court in the 
exercise of its or.linary original criminal jurisdiction, shall he 
regulated by tlie Code of Criminal Procedure prescribed by an 
Act of the Governor General in Council and being Act No. XXV" 
of IS61 or by such further or other laws in relation to Criminal 
Procedure as may have been or may be made by .such authority 
as afore^iaid. The present case does not fall under the latter 
cla-'S of cases,m0., cases brought before this Court ]n the exercise 
of its ordinary original criminal jurisdiction. Act Wo, XXV" o f 
1861 has been repeal ed, and has been replaced by Act No, V  of 
1898, If section 107 is some new section conferring new powers 
or extending powers, then it is subject to what is known as the 
rule of strict construction [See Maxwell on Interpretation of 
Statutes, 5th Edition, p. 475, See also Flower y , Lloyd (1)].
The remarks made by Lord J u s t i c e  J a m es appear to me to have 
a'strong bearing upon the case before me, and upon the power 
of this Court to entertain motions of this kind. I  have a still 
further difficulty in understanding how section 107 can, In any 
way, apply to the present application. Looking to the language 
of section 107 I find that this Court has superintendence over all 
courts subordinate to its appellate jurisdiction and that it may 
do certain things, namely, call for returns, direct transfer of suits 
and appeals, make and issue general rules regulating the 
practice and proceedings of inferior courts, proacribe forma ia 

(1) (1877) 6 G h.D .,297 (301).
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which books, entries eic., are to le  kept in the ofKccs of the 
inferior courts, and settle tables of fees, 

ti. The application before me certainly does not fall under
S ak h aw at returns uor under transfer of suits. Even if i t  does fall underali.

rules, forms and tables which is open to doubt, such rules, forms 
and tables must not be inconsistent with the provisions of any 
Act for the time being in force, let us say Act No. V of 1898 for 
instance, and must have the previous approval of the Local 
GoTernmerit. I  know of no rules bearing upon chapter X II  
which have been issued by this Court and none such have been 
pointed out to me. I am then forced back upon tho conclusion 
that if any power such as that claimed exists anywhere it exists 
in section 29 of the Letters Patent, and, as I  have already said, 
I have not been satisfied that any such power exists under this 
section.

In the case of A n an d a  Chandra Shuttacharjee v. Carr 
Stephen (1) this point was raised. In fact, P e t h e i i a m ,  C.J., 
says regarding it in his judgment that the point most pressed 
in the appeal was that the court had no jurisdiction to interfere 
■with this order at all on the ground that orders made under 
section 144 are, by the last clause of section 435, exempted from 
the operation of that section. His reply to this was'divided into 
two sections. First, the mere statement that an order is made 
under section 144, if it is not such an order as is contemplated by 
the section and could not be made under it, does not make it an 
order under that section. The second was that under section 439 
the Court has the general power of revision of all ordars made by 
inferior Criminal Courts which come before it in any way what­
soever, and it is clear that this Court, under clause 15 of the 
Charter, has a general power of superintendence and under that 
power can.send for any record which it may desire to see. He 
also added that the Court has power to interfere under the 
Charter Act if the proceeding of a Magistrate is ultra vires and 
could not be made under section 144. He pointed out that this 
had been accepted in the Calcutta Court for a great many years, 
both under section 144 of the present Code and section 518 of 
the old Code. He added a list of decisions to that effcct ivitb 
which the court deciding that case agreed.

(1) (189JL) I, L . R ., 19 CdlQ., 127,
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With every respect to the Calcutta Court in this matter, it jgis 
appears to rne that sufficient consideration was not given to the " E mpeeob”

words of section 435. I f  we read section 435 as a wiiole it seems ^
to amount to this„ The High Court may call for and examine aii. 

•"the record of any proceeding, proceedings under uhapLer X II  etc., 
being excepted, for the purpose of satisfying itself an to the 
legality or propriety of the finding Qto., and as to the regularity 
of any proceedings of the inferior courty other than proceediugs 
under chapter X II  of the Code of Criminal ProoL'dure. When 
read in this light the difficulty of calling for records or proceed­
ings under clifipter X II  again croj)3 up, and I am face to face 
with the same dif^culty that I had and on which I pronounced my
judgment in Jhingai Single v. Ram Partaz> (1). But I need 
not go further into this matter, for I have alrt-ady dealt with it 
at length in previous decisions, except to add that in iSmidar 
Nath Y ,  Barana Nath (2), the view ŵ as maiutained by another 
Judge of the Court that under the circumstances the Court cannot 
send for records.

There is one case which calls for consideration and that 
is the case of Qirdhari 8mgh v, Hurdw Narain Sinyh (3), 
in which the Privy Council upheld the High Courfc of Bengal 
in a decision arrived at by that Court upon an application under 
section 15 of the Charter Act. The Privy Council (sec page 
238) there said of a Subordinate Judge whose procedure was 
impugned, that “ it was computent to the High Court by a 
proceediugin the nature of a mandamus, to order the lower court 
to do that wliich it ought to have done, namely, having rejected 
the objections to the sale, to confirm it ;  and the High - Court 
proceeded upon that section and made the order. Bat the High 
Court did not merely treat the judgment o f the Subordinate 
Judge upon the application for review as a n u llity ; they entered 
into the question as to whether the objections to the sale wore valid 
or not valid. In fact they treated the case in their decision as if  
the lower court had actually confirmed the sale, and there had been 
an appeal to them against that confirmation. Their Lordships 
think that they may look at the case now in the way in which the

(I) {1908) I . L. K  31 All., 150, (2) (1918) I. L . B ., 40 All., 364,

(3) (1876) L. B., 3 I. A., 230 (238).
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Judges looked a{' it, then/' The Priv^r Goniicil then went into the 
nierifcs and upheW the High Court ;uid r(.>cognized thatiho duty of 
the High Court on such applications is to look into the merits

Bakhawat and make a final order, W ith refereneo to tliis decision,by which 
A ti. _ . . .

of course I ara bo\iud,it niusti'be noted, tliat the dccisioii refers t'.^
the civil jurisdiction of tlie court find J J o t  to the oriroisifd. Section
9 appears to give wider powers,

I now turn to the argument;^ by Aviiidi iJie le;i,r.U('id coiiDijsl for 
Saiyid Sakhawat Ali sought to support his application. Before 
me he put in an aflidaA'it to wiiioh .[ ha,vc already referred. Tliis 
affidavit aays that the person swearing to it personiiHy inspected 
the record of the section I-IS "procceding.-i and i’ound (hat the 
very fir̂ st order passed by the hiarned Magistrate was that of 
the 14th of February, .1918, of which he liod ol>t;xined a certified 
copy. I f  that paper be read as it stands it is open to attack in 
that it makes no specific mention of the Magiatratc having been 
satisfied that a di,spute likely to caUî e a breach of the peace 
existed. Tiie learned vakil for Shukr-i|,liah, on the otlicr hand, 
points out that this copy is only part of the Magistrate’s order 
and that the wliole order if read is conclnaive that the Magistrate 
had not only been satisfied, but in his order had stated that he 
>Yas satisfied. I find he is right.

The uet re,suit is that so far a.s has been shown tho Magistrate 
had jiirisdictioa to hold this inquiry and was properly seised of 
the case. The case is one which is entirely iu conformity witli 
%\\Qi cmQ o[ Byeda K'hatun v. Lai Singh, (1). This Court has 
no jiirisdiotion to interfere and the application is dismissed, I 
wish to add that I  am niuch indebted to the counsel on either 
side for their ca.reful and elaborate arguments. I have not gone 
into those arguments at greater length becau.se, as I say,, I hold 
that I have no jurisdiction to interfere in this case. The follow- 
ing ciises were cited to mo and I add them here by Vvay of 
reference.

FoJ? the applicant Lai v. Gkhajju {2), Dltan
PtrsJiad y. Ganesh (3), Jhengar v. Baij Nath (4), Emperor v. 
Mam Lochan (5), Nathu Ham v. Emperor (6), Bheorani v. 
Bai  ̂ Nath (I),

(1) {19U } I. L. K.. .36 AIL, 333. (4 ) (1913) 11 A, L , J „  586.
(2) (1905) Weekly Notes, I9 i7 , p. 49. (5 ) (191i) I. L . B .j ao A3i.» 143*
(3) (1913) 11 A. L , I., 690. (6) (I9 l7) 15 A. L. 3.. 270,

.1 7 ) (191G) l i  A. L .J ., 1 « .
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For the opposite i)ivrty :~~IJehi Prasad y . Sheodat Bai (1) 
Jhingcd Singh v. Bam Partap (2), Sayeda, Kliatmi v, Lai 
Singh (3), B ar Prasad v. Pandurmifj (4), Goluck Chandra Pal 
w Kali Charan De (5), MatuMhari Singh v. Jaisri, (6), In  

'the matter o f Ghinna'pimdayan (7).
Nowhere througboiifc the case was any allegation ever 

raised by the applicants that they had been prejudiced, although 
the eâ ê was argued fur a raotith and a mass of evidence tahcn.

AjypLiooMon dismifised.

BefO'-e JustieeSi-r George Knox,
E M P B E O B  « .  P A S W A E I  *

A d  N o. X L V  o f f I n d i a n  F tin a l C o d e J , section i 9 9 — D e fd v ia tio n —  

S ta tem en t ■nuidii to the p o lice— C r im in a l P r o o td u r e  C o d e, section.^ 154 
and 155,

Staiiements 'ioade to the Police as the result of notion taken under section 
104 or section 165 ot the Oode of Criminal Procedure are privileged statements, 
and as such, cannot be used as evidence or made the fouadafcioa of a oharga of 
deiamation. Manjaya, y , S&sha Shniii (8) and Queen-Erniyreis v. Qovi%da Fillai 
(9) referred to,

l?uvtlies, iuasmuch. as a statement, ia order to bo defamatory witliin the 
roeaiiing of section 499 oi tlifi Indian Penal Godo;, mnst be made with & certain 
iutention, a statement made primarily with the object that fche person making 
it shoukl escape ifrom a diSealty caiiiiot "be made the subject of a criminal 
charge merely beganse it contains matter which may be harmful to the reputa­
tion of other people or hurtful to their feelings.

T h is  was an application in  revisioa against an ap pella te  order 
of the Sessions'Judge o f Saharaupurj maintaining the conv iction  
and sentence o f the applicant on a charge of defamation under 
sections 499 and 500 o f the Indian Penal Code, The facts o f  the 
case are fully stated in  th e  ju d gm en t of the Court.

Mr. A. S. Osborne, for the applicant.
Mr„ Wikal Qhand and Mr. ,/. i¥. Banerji, for the opposite 

party.
 ̂ Grimixxal Bevision No. '743 of 1918. from an order of J. H. Cummg, 

Sessions Judge of SaluiTanpur, dated the 29th of Ootobcr I9l8 .
(1) (1907) I. h. R., SO A ll, 41. (5) (1886) I. L. S ., 13 Gale., 175.
(2 ) (1J*08) I. L . B,, 31 A ll., 15U. (f>) (1917) I. L . B ., 39 A ll., 612.
(3) (19X4) I. L . K ,  36 AIL, 233. <7) (1907) I . L . SO M ad,, 548.
(4) Weekly N6te8,!l805, p. £60. (8) (1868) I, L. Mad., m .

(9)||1892)|I. L. R ., 36 Mad.,28!^.
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