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1882  have intended to deal with all her moveable praperty over which
Samrm  She had digposing power.
Mirzi On consideration of the whole will their Lordships are of
U;::xn opinion that the Sub-Judge and the Judicial Commissioner were
Koawax. yight in holding that the annuities or stipends given fo the
respondents were peyable out of the testatrix’s moveable property,
which she had power to dispose of by will. Probably the testatrix
was under the erroneous impression that she could deal with the
wasika allowance, and her pension from Governmeut, and the
income of the fund settled by treaty. Dub their Lordships are of
opinion that the words of the gift are large enough to charge thn
annuities or stipends in question upon the Government notes
held by the testatrix, and also’,upon the rest of her moveahle
property. They may add that if the words of the will are to be
taken in a more vestricted sense, it appears to them that the gift
of these annuities or stipends must be regarded as a demonstrative
legacy, and in that view they would be payable out of the
testatrix’s genocral estate, in the evemt of the failure of the
particular fund pointed out for their payment.

In the result, therefore, their Tordships are of opinion that the
appeals ought to be dismissed, and they will humbly adwise Her
Majesty accordingly.

Appeals dismissed.

Solicitors for the appellant : Messrs, T L. Wilson & Co.
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There being 1o peason for departing from the ordinary-course, where two
gourts have concurred, the above finding was accepted ; and it was, there.
upon, held, that there had been no adoption,

Where, in a will, there was a clear indication of the testator’s intention
before making an adoption to give the greater pars of his property to the
boy whom he wus about to adopt, and the beguest was by name to the
latter, who was not sclected as being the adopted son, but for reasons,
which, though likely to lead to the adoption, were independent of it,~Aeld
that the bequest was effectual, notwithstanding that there had been mo
adoption.

Two appeald {mm a dearee (R1st May 1886) substantially
affirming, with & modification, a ?Ieelee (8th Jonuary 1884) of the
District Judge of the 24-Pargangs.

The two suits out of whmh/thec;e ‘appeals arose were brought,
in offect, for a partition of joint-family estate, with a deelaration of
the rights of tho parties, and consequential relief.

The joint estate belonged to the Roy Chaudhri family of
Panihati, in the distriet of the 24-Pargames, descended from
Gauri Charn Roy Chaudhri, who died in  1801. He adopted, and
by his will put in his place, Joygopal, who died in 1826, leaving
seven sons, of whom only four left either issue or widows. The
familyestate had vested in their representatives at the time when
these suits were brought, in 1880 and 1881.

The principal questions raised in these two appeals, which were
preferred from onme decree mede in the High Cowrt on three
appeals filed in the two suits, were—first, as to the right of those
represehtatives in referemce to an adoption in which the ceremonies,
but not the actual giving and taking of the child, had been carried
out; secondly, as to whether the latter could take as a designated
person under the will of the testator, who had intended to adopt
him, but had not effectively done so.

Of Joygopal's seven sons three died without issue.

Pran Krishna, the third som, who died in 1863, left a son, Jagat
Chander, who died in 1879, having made the will, as to the con-
struction of which the second of the above questions was raised.
The words of that will, material to this report, ave set forth in
their ships’ judgment. Jagat Chander left no son, but left
& widgfv, Kadambini, who was a party to these prooeedings, and

82

453

1892
Birrswar
Murzeerr
Y.
ArpEA

Cranper
Ror.



454

1892

Birzswar

Murnrsz
U,
Arpma
CuanpER

Ror.

THE INDIAN LAW REPORTS. .  [VOL, XIX,

he left two daughters—Hemangini, mother of thé present nppel-
lants, Bireswar and Sureswar Mukerji, and Ushamoyi, mother of
Shib Pershad Banerji, another of the appellants. -

Gopi Krishna, the fourth son of Joygopal, died in 1860 intes-
tate, leaving a son, Tejas Chander, who died in 1879, without a son,
but leaving & widow, Bamasunderi, one of the-present respond-
ents.

The sixth son of Joygopal, named Radha Krishna, died in 1864,
having executed a niyam pabro, or settlement, and leaving two
sons—~>Shib Chander and Ardha Chander.

Sri Krishng, the seventh and. youngest som of Joygopal, dieq
without igsne in 1853, leaving a Widow, Gobind Mohini, who was
the plaintiff in the first of these suite, and a respondent in both
appeals. e also left three daughters.

The earliest in date of the present suits was filed in 1880 by
Gobind Mohini against Shib Chander and Ardhe Chander, sons of
Radha Krishna, to establish her right, as widow and heiress of Sri
Kiishne, to a four-anna share of the joint-family property in-

herited from Joygopal. ' She alleged that Shib Chander Lad taken

possession of this property, and asked for an account on partition.
The second of these suits was brought by Ardha Chander against
8hib Chander, Sureswar, and other descendants of Jagat Chander,
with the widows Bamasunderi, Kadambini, and Gobind Mohini,
Hig objeot was to have the will of his decessed cousin Jagab
construed, and to have it determined whether he had been validly
adopted by the latter, or not; also to have his share in the'family
estate. Flo also claimed that he was entilled to one-half of his
father’s, Radha Krishna's, share, as well as to come in as legatee
under Jagat’s will, his whole claim being for ¢2ths of the
joint estate. .

Jagat’s will, dated 13th Bhadro 1275, or 27th August 1868,
referred to previous wills and dispositions made by members of the
family. Among these that of Gauri Charn, dated 5th March 1800,
charged the estate for religious ceremonies in the family; that of -
Joygopal, dated 2nd July 1826, gave the estate in equal shares to
his seven gons, directing them to maintain the family worship as

‘before; that of Ram Krishna gave his seventh share "o his six

surviving brothers, Sri Krishna loft one-quarter of his fitthghare
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to Jagat, whom he made his exeoutor as to the other three-fourths
of the immoveable joint estate; giving him, also, the whole of
his share of the moveables, for the benefit, after payment of debts,
of his widow, Grobind Mohini, during her life, and after her death
for the benefit of his daughters.

Raj Krishne, second son of Joygopal, died intestate and childless
in 1855, his share devolving on the three surviving brothers—
Pran Krishna, Gopi Krishna, and Radhs Xrishna.

The will, dated the 25th Magh 1270, or Gth February 1864,
of Pran Xrishna, the third of the brothers, and father of Jagat,
appointed the latter to be manager of the whole joint estate.
This he became, in supersessicn of Radha Krishna, the ouly sur-
viving son of Joygopal, and e became also shebait of the family
worship. '

On the death of Pran Krishna, which ocourred soon afterwards,
Jagat, accordingly, became entitled to his father’s share of the
joint estate, in addition to what had heen bequeathed to him
by Sri Krishna, or, in all, to 33ths of the whole. Gopi Krishna
died intestate in 1860, his share descending to his only son,
Tejns Chander, who died in 1879 without & som, his share
devokving upon his widow, Bamasunderi Debi, one of the present
respondents.

T'he niyam patro, executed, a3 above stated, by Radha Krishna,
was dated Gth February 1864, end in it he stated his intention
of going on a pilgrimage to Guya, and the necessity of his fram-
ing Yrules with regard o his shave of fhe zemindari and other
properties for his own benefit and that of his minor sons.”
He suthorized Jagat to take possession of his share of the joint
estate for the benefit of Shib Chander and Ardha; and reserving
an allowanoce for himself, he directed that their mother, his wife,
Kasimoni, then in ill-health, should be maintained and treated
with great cave. At that time Shib Chander was aged about
twelve years, and Axdha about four. In the month of Baisak,
1273, or April 1866, Jagat went through the ceremony of adopt-
ing Ardha. - This was found by the Court of first instance not to
have been effective ; and the Court being of opinion that Ardha
had ogmtinued to be the son of his natural father, held him to be
el‘lﬁi{fg to a one-half share of his father’s estate.
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The Court also held that Ardha, though not {),dopted, fook,

Binrswan upon the true construction of Jagat’s will, an estate for life in

MURERI

ARDRA
CuANDER
Rov.

the property of the latter. Gobind Mohini was, in her suit,
declared entitled to & two-anna and four-ganda share of the joint
immoveable estate, and to a threc-anna and four-ganda shere of
tha joint moveables, subject to the trusts declored in Sri Krishna's
will.  Shih Chander, a defendant in both suits, appealed in both.
Bireswar and others, sons and representatives of the daughters of
Jagat, appealed also, contending that Ardha was not entitled
under the will. There were thus three appeals whick were heard
together by a Divisional Bench (Picor and Brverrry, JJ.),
who gave one judgment, The deér\sion of the lower Cowrt that
there was no adoption was affirmed y and it was held that, not-
withstanding this, Ardha took, as ) person designated under the
will of Jagat, an absolute estate, liable, however, to be divested
in the event of his dying without leaving a son or male descend-
oot through a male.

Upon the question as to the adoption, the Court was of opinion
that there having heen no gift and acceptance of the adopted boy
in Radha Krighna's lifetime, and no giver in o legal sense at any
rate, when the forms were gone through in Baisak 12723, mo
effective adoption had taken place. Tho case, Venkata v. Subhadra
(1), cited to show that a gift and acceptance of a child may be
perfected after the death of the giver by the due performance of
the religious ceremonies, did mot apply to the facts established
here, There was, in that case, a gift and acceptance in the giver's
lifetime. And at the time of the religious ceremonies, the act of
giving was performed by a person competent to perform it, to
whom authority was imputed by the Cowt. In this case there
never had been a gift and acceptance at amy time. On the
question as to the effect of tho will in regard to the bequest io
Ardha, the judgment referred to Fanindra Deb Raikat v. Rujeswar
Dus (2) and to Nidhoomoni Debya v, Suroda Pershad Mookerjee
(3), distinguishing the first of these cases, where it was made
a condition that the donee should he the adopted son, from the

(1) L. L. R, 7 Mad., 548.

@\ L. L. R, 11 Cale., 463; L. R., 12 L A, 72.
@) L. R,3 L A,258; 26 W. L, 91,
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present one, Where the testator made the gift from motives of
affection generally, and not hecause the dones was his adopted
son. And the decision was that Avdha was within the intention
of the will as & designated person. The judgment dealt with
Gauri Charn’s will, with Radhe Krishna's niyam patro, and with
other documents mentioned above.

In addition to the questions of adoption and of designation in
the will, the only other maftters required to be mentioned for the
purposes of this report are the High Court’s decision as to tho
estate which®Ardha took under the will, and as to the state of the
family property as regarded ,jointness and separation and as
regavded the subjection of partiof it to trusts for religions purposes.
In referemce to these points, the following extracts from the
judgment are material :—

“ The property in which the testator was interested was of three
kindg: (i) that left by Gawi Charn, which, if is argued, is
debuttur ; (i) that self-noquired by Joygopal, left by him as such
to his sons, and spokén of in some of the wills as the seli-
acquired property ; and such other property self-sequired by other
members of the family as bhad come down with the joint estate;
(iii) *that particular property solf-ncquived by Pran Krishna,
Jugat’s father, to which reference is made in paragraph 6.

“Jagat’s will in the lst paragraph states that he is about to
dispose of the moveable and immoveable property of his ancestors,
This includes the property left by Gauri Charn, so far as he could
dispcte of if, and the self-acquired and unpartitioned property not
dodicated to religious purposes. e adds ‘and the self-acquired
moveable and immoveable property of myself and my father.’

“Now, in his bequest to Ardha, he gives everything; the proper
share (i.c., in the family property) of his late father, the 4 annas

of 8ri Krishna’s property, and ¢ the self-acquired movesble and

immovaeable property of me and my father, which will be left.”
“But in the limitations which follow, in case of Ardha dying
‘without leaving a son,” the ‘share’ of the ancestral and self-
acquired property only are given, at any rate so far as the sons fo
be adopted by Kadumbini are concerned.
“ yf?e 6th paragraph gives the self-acquirerl and separate property
thatein referred to (and which is already, as we have said, ineluded
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in the gift to Ardha) to ¢the full-ownered after-taker, according to
the statements in paragraph 4" We think that, having regard to
this, only thoso who are to take in case of Ardha’ dying sonless
are referred to in this 6th paragraph. The determination of the
heir (or fixing of the after-taker) relates to thom only. The gift
to Ardha, the fixing or determination, so far as he was congerned,
was complete from the beginning, nor does the restriction on alien-
ation conflict with this view; for hy the terms of the giftto
Ardha the estate granted to him would be defeated by his ¢ dying
without leaving & son,” and would go over to the son adopted by
Kadumbini, or to tho daughter’s sons. Upon this point we shall
only refer further to tho last senténce in paragraph 8, relating to
the Re. 10,000 due to the testator by the estate. ‘The sums
being gradually paid off from the estate, my heir, the said
Ardha, &o., or he who will be my heir according to the statements
in paragraph 4, shall obtain it.’

“We think, therefore, that Ardhe took an absolute estate
defeasible upon his dying without leaving & son, which we constrne
to mean o male descendant in jche male line.”

On these appeals,—

Mr, 7. H. Cowie, Q.C., and Mr. J. H, A4, Bronson, for Bireswar
and Sureswar Mukerji, argued that the gift in the will to Ardha
was to him in the character of adopted son. As he did not fill
that character, tho intentior of the testator would not be carried
out if he took under the will. They cited Funindra Deb Rafkat v.
Rageswar Das (1) and distinguished Nidhoomoni Debya v. Saroda
Pershad Mookerjee (2).

Mr. C. W. Arathoon, for Shib Chander, argued that the
adoption was valid: also that, at all events, as the bequest to
Ardha was expressed to be on the understanding that the share
of Radha Krishna had been obtained by Shib Chander, the former

“brother could not take both by inheritance from his natural father,

and also under the will. There were inconsistent advantages to
Ardha in his so doing, and this should be held to involve eledtion

(1) L. I R, 11 Cale,, 463 ; ‘L. R, 12T, A., 72
(2) L. R, 81, A, 263 ; 26 W. R.,91.
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on his part. Venkata v. Subladra (1), Atma Ram v. Hadho
Rao (2), and Codrington v. Codrington (3) were referred to.

Sir H. Davey; Q.C., and Mr. R. V. Doyne, for the respondent
Ardha, argued thet he, if not entitled as baving been validly
adopted, was, ab all events, designated in the will as the person
to receive the testator’s bequest. He had succesded to one-half
of the estate of his natural father before the will came into
operation, and his title to that could not be divested by his taking
afterwards under the will.

Mr. H. Coell, for the respondents, Gobind Mohini and Bama-
sunderi, contended that the dacree of the High Court should be
upheld, as to the extent of the yroperties which were, respectively,
joint and several ; also, as to t¥ose properties which had been held
subjeot to trusts for deb-sheba.

Afterwards, on the 5th March 1892, their Lordships’ judgment
was delivered by—

Stz R. Covcrr.—The first three appellants in tho first of these
appeals—DBireswar Mukerji, Sureswar Mukerji, and Shib Pershad
Baonerji—are the grandsons of Jagat Chander Roy Chaudhri, who
died gn the 19th October 1869. Te left two daughters—one,
Hemangini, the mother of the first two grandsons, and the other,
Ushamoyi, the mother of the third. The other two appellants are
the daughters’ husbands end guardians of their sons. The respond~
ents, Ardha Chander and Shib Chander, are the sons of Radha
Krishna, an unele of Jagat Chander, who died in Angust 1865.
The third respondent, Bamasunderi, is the widow of Tejas Chander,
the son of Gopi Krishna, another uncle of Jagat Chander, and the
respondent, Gobind Mohini, is the widow of 8ri Krishna, another
uncle. Pran Krishna, the father of Jagat Chander, Gopi Krishna,
Radha Krishna, and Sri Krishna were four of the sons of Joy-
gopal Roy, who died in 1826-27. He left three other sons who
all died before Jagat Chander, and their shares in his property
beoame vested in the four sons above named.

One of the suits, which are the subjects of the first of these
appeals, was brought by Ardha Ohander against Shib Chander

8 1.1, R, 7 Mad., 548. (2) L . R., 6 AlL, 278,
) L. R, 7, H. L, Cas., 854.
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and the other persons who are parties to the zippea], and also

Branswazs ogeinst Kadambini, the widow of Jagat Chander, and Horendra

his grand-daughter, the sister of Bireswar and Sureswar.

The plaint steted that Jagab Chander adopted the plaintift
Ardhe Chander as lLis son in the year 1278 (April 1866 to April
1867) and made & will on the 13th Bhadro 1275 (27th August
1808) by which, after giving legacies and monthly stipends to
some persons, he bequeathed all his remaining properties, moveabls
and immoveable, to the plaintif. The plaint also stated that,
as one of the sons of Radha Krishna, Ardha Chander was
entitled to fth parts, and as devisee wunder Jogat Chender's
will to §3th pmts, in all to 27th parts of the joint estate, and it
prayed that the will of Jagat Chander might be construed, and a
deolaration made as to what provisions in it are valid, and of the
rights of the plaintiff and defendants in the estate left by Jagat
Chander. It also prayed that the questions whether the plaintiff
being the son of Radha Krishna was entitled to & moiety of the
share of the estate left by him, and whether the plaintiff was the
legally adopted sen of Jagat Chander, might be determined,

, Other consequent declarations and directions were asked for, but

they need mnot be stated. At the settlement of ‘issues ten were
recorded, but of these omly the fourth and fifth have to be con-
sidered in this appeal. The fourthis, “Isit a {act that plaintiff
is the legally datfak (adopted) son of Jagat Chander?” The fifth
i, “Hos plaintiff any interest under the will of Jagat Chander ?
If 50, what is the nature of that interest P

At the hearing before their Liordships the learned Counsel for
Ardha Chander did not rely upon the adoption. It was contrary
to Ardha Chander’s interest to do so, as Shib Chander, his naturel
brother, in his written stafement, alleged that Ardha Chander
being the legally adopted son of Jagat Chander had mo right
and share in the estate left by his natural father, Radha Krishna.
It was contended by Mr. Arathoon, who appeared for Shib
Chander, that the adoption was valid, and this question Imd better
be first determined. ‘

The Subordinate Judge, after observmg in his ]udgment upon
the evidence of what took place before the death of Radha Krighna
and afterwards when Jagat Chander performod a grand 0BLMONY
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of adoption, held that the adoption was invalid, on the ground
that there was no giving and taking. Tho High Cowrt on appeal, 5
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after also observing fully upon the evidénce, came to the conclusion Muksrir

that there was no gift and acceptance in Radha Krishna’s lifetime,
and no giver, in o legal sense at any rate (his widow being mental-
ly incapable), when the ceremony was performed. Their Liord-
ships see no reason to depart from the ordinary rule where there
are concurrent findings of fact, and therefore decide that there was
no adoption.

Mz, Arathoon also contended that in this case Ardha Chaender
“hould be put to his election, relying on the following passage in
Jagat Chander’s will :—“And ‘the share of annas 4-5-1-1 which
the late Radha Krishna Roy Chandlri had in the same way has
been obtained by his son, Shib Chander Roy Chaudhri” This
oocurs in a paragraph of the will, in which the testator states
the devolution of the property of his paternal grandlather. No
ease of election arises heve. The testator had no power to dispose
of Radha Krishna’s share and did not intend to do so.

There remains the question of the effect of the will. Clause 4,
which contains the bequest to Ardha Chander, begins: ¢ Having
no son, I loved and supported Ardha Chander Roy Cheudhuri, the
youngest son of the late Radha Krishna Roy Chaudhri, as my son,
And as the said boy was very attached to me and my wife, and
was an object of affection to us, I had o mind, grenting to my
daughters and daughters’ sons a proper portion of my share of the
ancest?al property and self-noquired property, to give the remainder
of the moveable and immoveable property to the said boy. Since
then I have taken the said boy in adoption in virtue of the con-
sent and gift of his father and mother, after gotting the wyazasthas
{opinions) of pundits, and on performing the eeremony of jay
according to the Shastras” Here is a clear indication of his
intention, before making an adoption, to give the greater portion
of his property to Ardha Chander. He did not select him as
being an adopted son, but for reasons independent of adoption,
though they wore likely to lead to it. The clause then
dontinues; Therefore the said desr boy, Ardha Chander, will be
the hen"{:) the whole of my moveable and immoveable property.”
It gtafes the legal effoct of the adoption, viz., that Ardha Chander

A
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would take the whole of his property, subject only to such duties
of the maintenance of other persons as the law imposed. But
this would not have been consistent with the teslator’s intention,
snd he proceeds fo sy -~ But I diroct that, excepting the property
granted by me as stated in paragraph 11 of this will, the said
Sriman Ardhe Chandra Roy Chaudhri, and after him his son, and
after him his grandson, and on the death of the latter, his great-
grandson shall obtain the proper share, ancestral, of my father,
the late Pran Krishna, and the 4-anna share out of the proper
share of my uncle, the'late Sri Krishna Roy Chaudhri, obtained
by me by gift under his will, and the self-ncquired moveable an
immoveable property of me ana my father which will be left.
If, through my misfortune, the said boy die without leaving a son,
which God forbid, then I give permission to my wife, Kadumbini,
that she may, for the purpose of providing for the presentation
of funeral cakes and libations, take in adoption two sons in succes-
sion, one en the death of the other, from one of my paternal cousins
who may have sons.” And there is a direction that if no son be
had of his paternal cousins, all his daughters’ sons shall be in
equal shaves entitled to his paternal and self-acquired property.

It will be observed that he says, “the said boy die without
leaving & son,” not “said adopted son,” or “my adopted son.”
The bequest is to Ardha Chander by name, and is not dependent
upon the adoption. Both the lower Courts have so decided, and
their Tordships are of opinion that their decision should be
affirmed.

As to the second appeal, in which Shib Chander is the appel-
lant, it was admitted by his learned Counsel that, so far as it
rolates to the share of Sri Xrishna Roy Chaudhri, it could not be
supported, and should be dismissed. The other questions in it are
raised in the first appenl and decided by the shove judgment.
Their Lordships will therefore humbly advise Her Majesty to
dismiss both appeals, and to affirm the deeree of the High Court
made in the appeals to it. The appellants will pay the costs of

these appeals.
Appeals dismissed.

Solicitors for the appellants, Bireswar Mukerji and othrs : ‘
Messts. Barrow and Rogers.
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Solicitor for the appellant, Shib Chander Roy Chandhri : 1892
Mr. 8. @. Stevens. e an

Birmswar

Solicitors for the respondent, Ardha Chander Roy Chaudhri: Moxsnsx

v.

Messrs. T L. Wilson & Co. _Awoma

. Cmavorr
Solicitors for the respondents, Gobind Mohini and Bamasunderi  Roy.

Debi:

Messrs, Barrow nnd Rogers.

FULL BENCH.

Before Sir W. Comer Petheram, It., Chief Justice, Mr. Justice Prinsep,
M. Justice Totbenham, Mr. Justice Pigot, and Mr. Justice Qhose,
PULHIN GOLAB KOER (Drrewpart No. 1) ». RADHA DULARI 1893.
EOQER (PrAINTIFF) AND OTHERS.® Murch 12,
Appeal—Order declaring the vights of parties to a partition in certain
specific shares appealable before actual partition made—Civil
Procedure Code (Aet XIV of 1882), ss. 2, 306—Partition sutt.
JHeld by the Fusr Bever (Privsze, J., doubting) :—That an erder in a
suit for partition, which declares the specifie rights of the parties and the
property to be partitioned, decides that the suit must be decreed, as after
such an order the suit could not be dismissed by the Court by which it was
made, and is therefore an order which adjudicates upon the rights claimed
and the defemcc set up in the suit, and which, as far ags the Comrt
expressing it is concerned, decides the guit within the definition of a

decree in s, 2 of the Civil Procedure Code, and is therefors appealable as
a decree.

Tuz question argued before the Full Bench was, whether or not,
in a suit for partition by metes and bounds, an order declaring
the rights of the parties to partition in certain specific shares is
appealable before the partition has been made.

The order of the Referring Bench (Prinser and O’KINEALY,
JJ.) was as follows ;=

‘A preliminary objection has been reised to the hearing of this
appeal that the order appealed is not & final order within  the

~ *Appealfrom Original Decree Mo. 44 of 1891 against the decree of Babu
Jodu Nath Das, Roy Bahadur, Second Subordinate Judge of zllah
Tirhut,’dated the 20th January 1891.



