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to order confiscation of money as well as gambling instru-

1918
- —— ments found on the spot.”
EMPEROR . _ . i
v, Neither the acoused nor the Crown was represented.
K3rayaT,

RAwIQ, J.:—1 have read the order of reference of the learned
Sesstons J udge of Meerut, Itappears to me thatin view of the
provisions of section 8 of Act TIL of 1867, the order a%out the
forfeiture of the money seized at the house is correct, wide
Emperor v. Tota (1). Let the record be returned to the lower
court. :
Reference rejected.

APPELLATE CIVIL.

Bafore My, Justice Piggoti and Mr. Justice Walsh.,

1918 MUHAMMAD SHARIF (Prritionng) v, RADHA MOHAN (Recuivee),”
Deoembers 21, 1y olyemsy—Rights of judgment eveditar of insolvent as against the recoiver in
o o respect of execwiion of his decree before and after adjudication,

In 1914 ons B. P, attuched in oxecution of his own decree a decree hield
by his judgment-dehtors aguinst other parties. In the same yoar a pefition
in insolvenoy was filed againgt the judgment-debiors, and in 1318 an interim
receivor was appointed. Tho judgment-dobtors doposited the mnount due
under the attachelldecree in ceurt to the oredit of B. P. who proceeded to
draw out a considerable part of it. After this the judgmont-debbrre ware
deolared insolvents and, subscquently to the adjudicution, B. P. assigned
his vights under the atbached decroe to one M. 8.

Held that the receiver had no right to reover the monoy realized hy B, P,
prior to theadjudication : but in respect of any balanes of tho ducretal monay
remaining due after the date of the adjudieation the assignee might prove hiy
claim a6 against the insolvents. The ussignes would, however, be bound to
account for any part of the deeretal money which he might have realized after

the adjudication, 8/i Chand v. Mureri Lal (2) and Dambar Singh v, Munawar
Ali Ehan (8) referred to.

ThE facts of this case are fully stated in the judgment of
the Court,

Dr. 8. M. Sulwiman, for the appellant.

Muushi Harnandan Prased, for the respondent,

P1agorT and WaLsH, JJ.i— This is an sppeal from the order

of the District Judge in an insolvency matter, dated the 8th
of March, 1918,

oot 1 e e

*Firsu Appea) No. 86 of 1018, {rom an ordor of W, F. Kirton, Distriot
Judge of Benaxcs, dated the 8th of Maxch, 1918.

(1) (1904) LL. R, 26 AL, 270. {2} (1012) 1 L. K., 54 AlL, 646.
8} 1191%) L. L. &,, 40 A1L, 86,
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One Batuk Prasad obtained a decrce for Rs. 6,449-3-9 against
the debtors whe were subsequently adjudicated insolvents, This
decree was obtained in the court of the Subordirate Judge of
Benares on the 27th of June, 1912, The debtors had obtained a
decree in the court of the Subordinate Judge of Jaunpur in
suit No. 92 of 1914, The decree was attachid by Batuk Prasad
in 1914. On the 7th of August, 1914, a petition was filed in
insolvency against the judgment-debtors, On the 4th of March,
1915, an interim receiver was appoinied. Oun the dth of May,
1915, the money due under the decree was deposited in the court
of Jaunpur to the credit of the attaching decree-holder, who,
on the 19th of May, 1915, applied to thab conrt for payment ount
to him, without giving notice to the receiver. On the Tth of
July, the creditor obtained an order for payment and ou the
10th of July, 1915, Bs. 1,928-4-1 were paid out fo him leaving
Rs. 2,699-0-11 of the amount attached uurcalized. A further
sum of Rs. 169-10-0 was paid out to him in respect of a decree
in a suit No, 250 of 1912 in ths court of Mansif of Jaunpur
City, making a total of Rs. 2,097-14-1 realized in all. On the
3rd of September, 1915, the debtors were adjudicated insolvents,
and on some date in November, 1917, Batnk Prasad assigned
his rights to Muhammad Sharif, the present appellant, Batuk
Prasad tendered a proof of his claim against the estate, founded
upon his decree, on the 20th of November, 1915, without any
account or any affidavit in support. He alleged that he had
transferred his decree to the appellant. The actual date of
this transfer is not clear upon the evidence before us, It is
possible that an agreement to transfer had been entered into,
and that it was subsequently completed by a formal transfer.
But this point is not material, as the fact of the assignment is
not denied and nothing turns upon it. It was in any case
subsequent to the realization already mentioned, and to the
adjudication. Oa the 6th of February, 1918, the appellant served
a petition upon the official receiver claimiug to prove for the
balauce of t he decretal amount, and supported it by an affidavis,
which appears to be the only matter which was before the
District Judge at the hearing in March, by way of evidence,
except so far as obher facts alleged Tefore him were treated hy
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both parties ag common ground, and not disputed. The procedure
adopted seems to have been irregular and informal, and some-
what slovenly, The creditor’s duly on receiving nofice from
the rereiver of the rejection of his proof, if he ever received such
notice, was to appeal to the Judge agalust such rejection.
However, the receiver scems o have filed two lists—listk T
purporting to be a schedule of erediturs who claimed to prove,
and list IT a lish of creditors amongst whom the recciver asked
for an order sanctioning the distribution of a seven per ceut,
dividend. Together with these lists he also filed a report
agking for sanction of the claims in list I, for sunction of the
distribubion proposed in liss IT, and for disposal ol the applica-
tion of Muhawmal Shavif, whose claim he had rejocled. For
the grounds on which he had rejecte) the claim he referred to
a note made on list I, objecting that Batuk Prasad bad filel
neither affidavit nov account, that he had transferred his decree
to the appellant; that he, the receiver, was ignorant of the
amouni which had been realized and that certain creditors
raised the question that there were other co-judgment-debtors
with the insolvents, The bearing of this allegation upon the
Hability of the insolvents, or their estates, for the amount of
the decres agniust them and the availability of their deeree
which had Leen attached is not apparent, and the point was
either not pressed upon the learned Judge, or failed to
impress him,

In this informal manner, the proof of the appellant came
before the District Judge for adjudication. The claiws in lisg
Tand the distribution proposed by liss IT were uanctioned,
Upon the claim of wnhammad Sharif the following order
was made:—'* Whatever they may have received in sapis-
faction of their decree against the insolvents should be paid
to the rezciver :on doing this the applicant may be allowed to
rank for rateable distribution along with other creditors of
the insolvent.”

Against this order Muhammad Sharif appeals to this Court.
In our opinion, the order directing payment of the amount
realized cannot be supported. Tt is covered by the express
language of section 84 (1) of the Provincial Insolvency Act, and
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also by a two Judge Bench decision of this Conrt reported in
8r1 Chand v. Murari Lal (1), '

So far as the claim for the adinission of a proof for the
amount unrealized 1s concerned, we think that the order of the
Judge amounts to a finding that this is established as a matter
of fact, and t1at the objections raised by the reseiver were not
well-founded. There 1s nothing hefore us to suggest either that
this decision was wrong or that the receiver did not have ample
opportunity to prove any mabter which was relevant to suppors
his rejection of the proof. H. was responsible for bringing the
matter before the court on grounds which he was no doubt
right in thinking requirel investigatiou, bui there is nothing
before us to show that if we remanded the matter for farther
hearing by the leirned Judge any other conclusion would be
reached. This part of the order musy stand.

It was statel before us that the appellant hal again applied
to the execution court in June, 1918, without notice to the
receiver, for payment to him of the balance mentioned above,
aud that either the money had been paid out to him, or that he
had obtained an order for payment. -We have no materials
bufore us to enable us to adjudicate upon this matter. 16 is
clear, however, that section 34 (1) has noapplication {o moneys
realized after adjudication, and the decision in Damhar Singh
v. Munawar Ali Khan (2), would appear to be applicable, In
any casec the order would not bind the receiver unless he were
made a party to the proceeding, and would not be b nding on
the Insolvency Court. 1Itis open to the receiver to take such
steps as he may be advised in the Insolvency Court or elsewhere,
for the recovery of this sum, if it has been realized, as being
part of the involvent’s estate. We only mention the matter for
the purpose of making it clear that the appellaut !efore us
cannot be allowed to rezover any part of his cluim twiee over,
and bis proof as an unsecured creditor for the balance unrealized
after giving credit for the sum of Rs. 2,097-14-1 above mentioned,
can only be allowed to the extent to which he either fails to
receive, or is ordered to refund, any sum of mouey which he has
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applied to have paid to him by way of realization of his decres,

(1) (1912) I L. R, 84 AlL, 638,  (2) (1917) I L. R, 4D 1. 86
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since the adjudication, when the controversy between him and
the receiver as to the proper destination of this moncy has been
determined.

Our order is that this appeal be allowed with costs, that the
appellant be allowed to retain as aguinst the insolvent’s estate
the sum of Rs. 2,0987-14-1 renlized by Batuk Prasad, and that
his proof for the balance of his decree be admisted after giving
credis for such portion of the balance ss he may otherwise receive
and be allowed either by the receiver or by the orderofa
competent court, to retain. Each party wust pay his own costs
in the court below, and the recviver will be allowed his costs, and
the costs we order bim to pay to the appellant, out of the
insolvent’s estate,

Appeal allowed.

Befors Justios Sir George Enon and Justios Ssr Pramada Clharan Banerji.
ZAFAR HUSAIN (DerENpany) v, UMMAT-UR-RAHMAN (PLAINITFF) *
Muhammadan low—Marriage— Suit for dissolution - False charge of adultery
wmade by the husband o ground for dissolution of ma riage.

A Muhammadan wife is entitled to bring a suit for divorce and obtain a
deoree for dissolution of marriage on the ground that her husband has falsely
charged her with adultery. Jaun v. Bepaide (1) doubted,

Tris was a suit for dissolution of marriage brought by a
Muhammadan lady against her husbaud, The grouuds stated in
the plaint were that the defendant had treated the plaintiff with
cruelty and intended to kill her or cut off her nose, and more
particularly that he had stated before several persons thab the
plaintiff had bad illicit intercourse with her brother Aziz-ur-
Rahmen and had imputed fornieation to her. The defence was
mainly a denial of the allegations contained in the plaint, The
court of first instanmee (Subordinate Judge of Farrukhabad)
gave the plaintiff a decree declaring the marriage to be dissolved,
The defendant appealed; but the lewer appellate court (Addi-
tional District Judge of Farrukhabad) dismissed the appeal and
upheld the decree of the first court, The defendant thereupon
appealed to the ngh Court,

* Seeonrl Appeal No. 686 of 191b, from a deores of G. C. B‘mdhw.xr, Addx-
tional Judge of Farrukhabad, dated the 22nd of January, 1916, confirming &
decree of Ali Ausat, Subordinage Judge of I‘»nukhabad dated the 25thof
dugust, 1915,

(1} (1865) 3 W. R. C. B. 98,



