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the suit was nob cognizable by a R:venue Court, the plain meaning o! the
1019 plea taken is that, if the defendant can establish ths facts to be as alleged by
i him and as alleged in the plaint, then the pluinliff will not b2 entitled to the
Unrax remecdy claimed by him in tho Revenue Court.  There was nowhere any plea
SISGH that the suit as brought was not cognizable by a Revenuo Oour, that is to say,
Twaz Sixor. that assuming the ullogations mado in the pluint to be true, the Assistant
' Collector had no jurisdistion to entertuin that plaint. In any case the ques-
tion is covered by recent authority. I refer to the unrcported decision of a
Bench of this Court in Deo Narain Singli v Sitle Bakhsh Singh {1}, decided on
the 26th of May, 1916, The present case is in my opinjon a strovger one in
favour of the plaintiff appellant. Tn any event I, sitling as a single Judge, am
bound to follow the decision above velerred to. The resnlt is that I so far
accopt the appeal that I set aside the decree of the learned Bistrict Judge and
remnand the case to his court, with directions to reburn the memorandum of
appenl to the defendants appellints for presentation to the propor Revenue
Court huving jurisdiction to cntertain it. Costs here and hitherto will be
costs in the cause.
The plaintiff appealed.
Paudit Mohan Lal Sendal, for the '1ppdl‘mt
Ricaarps, O, J. and BaNgrJI, J.:—We agree with ihe

view taken by the learned Judge of this Court and dismiss the

appeal.
Appeal dismissed.
RE VI%IO\TAL ORLM INAL,
1918 Before Mr. Justice Mulammad Im‘/z‘g.
Decembor, 20. EMPLROR, v. KIFAYAT *

Act II1 of 1807 (Pullic Gambling del), scctions 4 and 8—Conviotion for heing

Jound in a common gaming howse—Forfeiturs of money found in the house
fegal.

A conviction under section 3 or section 40! the Publie Gambling Act, 1807,
differs {rom a convistion under section 13, in that in the easo of the labter tlic
jorfeikure of money found with the persons convicted is not lawful, but in the
case of tho former the forfeiture of money or sccurities for money found in a
common gaming house is lawful.  Ewmperor v, Zola (2) referred. to,

Tats was a reference made Ly the Sessions Judge of Mecrut
in the case of one Kifayat convicted under seetion 4 of the Public
Grambling Act, 1867, The facts of the case are set forth in the
referring order, which was as follows :—

“ This is an application for revision of an order of Babu Jai
Narain, Special Magistrate, convieting the applicant under section

* Criminal Refercnce No. 835 of 1918,
{31} 8 A No, 429 of 1915, (2) (190¢) L L. R., 26 AlL, 970,



VoL, XLI| ALLAHABAD SERIES, 213

4 of the Gambling Act (ILI of 1847} and sentencing hnn t0 pay
a fine of Rs. 10.

“Two points have becn argued on this application. The first
that it is not proved that the house was used us a common
gaming house, and the second that the learned Magistrate was
not justified in ordering the confiscation of the money found on
the premises. With regard to the first point, it is sufficient to
say that the police acted under a proper warrant in search-
ing the house and that instruments for gaming were found in
the room. The owner of the house, who has also been convicted
bub has not applied for revision of the order, was met coming
out of the room as the police entered it, Under seztion 6 of the
Act, therefore, the presumption is that the house was used as a
common gaming house. The evidence produced to rebut this
presumption is quite unsatisfactory.

“ With regard to the other point the ruling in Emperor v.
Maturwe (1) makes it clear that the order directing the confis-
cation of the money found in the house was guiteillegal. I have,
therefore, to report the case for the orders of the Hon'ble High
Court with the recommendation that shis part of the Magistrate’s
order be set aside.

«“The Mugistrate will be asked to furnish any explanation he
may think fit.”

The Magistrate’s explanation was as below :—-

“In this case Gabdu (owner of the gambling house) was
convicted and senteuced to one month’s rigorous imprisonment
under section 3/15 of the Gambling Act, IIT of 1867,

«Kifayat and three other accused were convicted under
section 4 of the said Act and sentenced to pay a fine of Rs, 10
each, out of the above five accused, Kifayab alone filed a revision
in the Sessions Court.

« Tn the order of the learned Sessions Judge, dated the 9th
of November, 1918, the ruling Emperor v. Maturwa (1) was also
referred to me, but it is clear that it is concerned exclusively
with section 18 of the said Act and not with-section 8 or 4. 'This
fact is mentioned in my judgment, dated the 24th of Septemier,
1918, which I have marked with a red pencil, L may add hire

that under section 8 of the said Act this Court was quite compatent
(1) (1918) I L. R., 40 AlL, 517.

1918

EMPEROR
. v,
KIFAYAT,
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to order confiscation of money as well as gambling instru-

1918
- —— ments found on the spot.”
EMPEROR . _ . i
v, Neither the acoused nor the Crown was represented.
K3rayaT,

RAwIQ, J.:—1 have read the order of reference of the learned
Sesstons J udge of Meerut, Itappears to me thatin view of the
provisions of section 8 of Act TIL of 1867, the order a%out the
forfeiture of the money seized at the house is correct, wide
Emperor v. Tota (1). Let the record be returned to the lower
court. :
Reference rejected.

APPELLATE CIVIL.

Bafore My, Justice Piggoti and Mr. Justice Walsh.,

1918 MUHAMMAD SHARIF (Prritionng) v, RADHA MOHAN (Recuivee),”
Deoembers 21, 1y olyemsy—Rights of judgment eveditar of insolvent as against the recoiver in
o o respect of execwiion of his decree before and after adjudication,

In 1914 ons B. P, attuched in oxecution of his own decree a decree hield
by his judgment-dehtors aguinst other parties. In the same yoar a pefition
in insolvenoy was filed againgt the judgment-debiors, and in 1318 an interim
receivor was appointed. Tho judgment-dobtors doposited the mnount due
under the attachelldecree in ceurt to the oredit of B. P. who proceeded to
draw out a considerable part of it. After this the judgmont-debbrre ware
deolared insolvents and, subscquently to the adjudicution, B. P. assigned
his vights under the atbached decroe to one M. 8.

Held that the receiver had no right to reover the monoy realized hy B, P,
prior to theadjudication : but in respect of any balanes of tho ducretal monay
remaining due after the date of the adjudieation the assignee might prove hiy
claim a6 against the insolvents. The ussignes would, however, be bound to
account for any part of the deeretal money which he might have realized after

the adjudication, 8/i Chand v. Mureri Lal (2) and Dambar Singh v, Munawar
Ali Ehan (8) referred to.

ThE facts of this case are fully stated in the judgment of
the Court,

Dr. 8. M. Sulwiman, for the appellant.

Muushi Harnandan Prased, for the respondent,

P1agorT and WaLsH, JJ.i— This is an sppeal from the order

of the District Judge in an insolvency matter, dated the 8th
of March, 1918,

oot 1 e e

*Firsu Appea) No. 86 of 1018, {rom an ordor of W, F. Kirton, Distriot
Judge of Benaxcs, dated the 8th of Maxch, 1918.

(1) (1904) LL. R, 26 AL, 270. {2} (1012) 1 L. K., 54 AlL, 646.
8} 1191%) L. L. &,, 40 A1L, 86,



