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The result is that we set aside the decree of the lower appel-
late court and alter the decree of the court of first instance as
follows :-—The suit is dismissed altogether as against the defend-
ants Chettan Das, Bhikhu Mal, Jagdish Saran and - Bisheshar
Dayal, sons of Sagun Chand. The sum decreed is reduced
from Rs. 778.5-3 to Rs, 462.5-6, on which simple interest will
be allowed at 6 per cent. per annum from to-day’s date. We
fix a period of six months from to-day within which thig sum is
to be paid by those dofendants against whom the decrce remains

‘good, with a direction thal, in the event of their failure to pay

within the stipulated peviod, the proprietary rights in the mahal
in suit as spocified ab the (oot of the plaing shall be brought to
sale. We adlto the decree a declaration shat, out of the sum of
Rs. 462.5-G, three-clevenths, being the wmualikane allowance for
three years prior to the institution of the suit, is enforceable as a
personal liability against the defendants jointly, in the event of
the whole money not being realized by the sale of the mortgaged
property ; but that the balance, that is to say, eight-elevenths of
the sum decreed, 1s not recoverable as a personal liability from
any of the defendants, This appeal has succeeded only upon. a
point not tiken in she memorandum of appeal which was argued
by permission of the Court.  We therelore think that the appel-
lants (other than Chettan Dag, Bhikhu Mal, Jagdish  Saran and
Bisheshar Dayal) must pay the costs of the appeal.  The defend-
ants nameil above, against whom the suit has been disinissed, ave
entitled to their costs throughout, if they can show ‘uh\,b they have
incurred scparave costs,

Degree modified,

Before Sip Henry Richards, Endght, Chief Juslize, and Justice Sir Pramada
Charen Banerys.
U MRAL BINGH axp oTHERS (DEFENDANTR) ¥, EWAZ SINGH (PrarnTism).*
Aet {Localy Wo. IT of 1901 (Agra Tenaney Ael), seciions 35, 31 and 57: sehedule
IV (C), article 18~ Civil and Levenus Courts—=Jurisdiction —-Appeal —Suit
to vject exproprictery tenant,
Pliintills sued in a Rovenue Qourt to ajech certain exproprietary temants
~and their ltssec upon the ground that the tenants had given a sub-leaso of
their holding fora period of mors than 5 years in contravention of section 25 .
of itho Agra Tenaney Aet, 1901.

¥ Appeal No. 133 of 1917, under seation 10 of the Tyetters Patent,
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The lessee pleaded that his document of title was in fact not a lease, bub @
mortgage, whioh, huaving been execnted bsfore the coming into force of the
Agra Tenaney Act, 1901, was valid and gave him a good title to poussession.

The Gourt of Revenue overruled this plea and gave the plaintifis 2 decree
for cjectment of the defendants.

Held that the suit;as brought being one falling wibhin article 18 of group
(C) of the fourth schedule to the Agra Tenancy Act, no appeal lay to the
District Judge, Deo Narein Singh v. Sitla Bakhsh, Singlh (1) relerred
fo.

TH1S was an appeal under seetion 10 of the Letters Patent
from the judgment of a single Judge of the Court. The facts of
the case sufficiently appear from the judgment uunder appeal,
which was as follows t=—

% In this ease the plaintiff gued two seis of defendants in thao court of an
Assistant Collector. Healleged that defendants 1, 2,3 and 4 were exproprietary
tenants cf a certain holding and that they had sublet the holding to defendant
5 for a period of more than five years, in contravention of sestion 25 of the Agra
Tenancy act, No, IL of 1801. They aceordingly claimed an order of ojectment
under section §7 (d) of Act TL of 1901, To this deferdant 5 replied that there
had been no sub-lease of the holding in his favour ; that the document under
which he held, though deseribed as & zar-i-peshgi, or premium leise, was in
reality a mortgage, and that it gave him a valid right to possession by reason of
the fact that it had been executed prior to the coming into force of the Local
Tenancy, Aot, No. II of 1901. Incidentally a pies arising out of the faass above
stated was taken that the plaintiff was not entitled to eject him otherwiss
than by a suit before a competent Civil Court. The Aszistant Qollector overs
ruled all the objections taken by the defcndants and deoreed the plaintifi’s suit,
The defendants appealed to the District Judge and wers prompily met by the
objection that no appeal lay to that court. The learncd District Judge held

that an appesl lay to him by reuson of section 177 of the Tenancy Act No. II
of 1901, He then went on to deal with the case on its merits and dismissed
vhe pleinbiff’s suit, Coming here in zecond appesl, the plainbifl raises the
point that no appeal lay to the District Judge, In my opinion this plea is
well founded and must prevail, No question of jurisdiclion, properly so
called, had heen decided by the Assistant Collvotor., The plaintiff came into
court upon certain allegations, which, if estublished, gavo him o clear right
of guitin virtue of sections 25, 81 and &7 of the Tenancy Act, and that
suit, being of the description referred to in item no, 18, schedule IV(C)
to the same 4 ¢f, was one cognizahle by the Revenue Court and by the Revenue
Court alome, and moreover, it was one in wkich an appeal Iay from the
devision of the Assistant Colloctor only to Revenue Courts of superior
j urigdioticn, The plaintifi’s claim was met by allegations of fact which, if
established, would digentitle the plainiiff to any relicf. When it was stated in
paragraph 4 of the additional pleas in fhe written statement filed by defendant
Wo. & that ho was not a sub-tonant but a mortgagae, and that -consequently .

1) § 4 We 490 of 1015,
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the suit was nob cognizable by a R:venue Court, the plain meaning o! the
1019 plea taken is that, if the defendant can establish ths facts to be as alleged by
i him and as alleged in the plaint, then the pluinliff will not b2 entitled to the
Unrax remecdy claimed by him in tho Revenue Court.  There was nowhere any plea
SISGH that the suit as brought was not cognizable by a Revenuo Oour, that is to say,
Twaz Sixor. that assuming the ullogations mado in the pluint to be true, the Assistant
' Collector had no jurisdistion to entertuin that plaint. In any case the ques-
tion is covered by recent authority. I refer to the unrcported decision of a
Bench of this Court in Deo Narain Singli v Sitle Bakhsh Singh {1}, decided on
the 26th of May, 1916, The present case is in my opinjon a strovger one in
favour of the plaintiff appellant. Tn any event I, sitling as a single Judge, am
bound to follow the decision above velerred to. The resnlt is that I so far
accopt the appeal that I set aside the decree of the learned Bistrict Judge and
remnand the case to his court, with directions to reburn the memorandum of
appenl to the defendants appellints for presentation to the propor Revenue
Court huving jurisdiction to cntertain it. Costs here and hitherto will be
costs in the cause.
The plaintiff appealed.
Paudit Mohan Lal Sendal, for the '1ppdl‘mt
Ricaarps, O, J. and BaNgrJI, J.:—We agree with ihe

view taken by the learned Judge of this Court and dismiss the

appeal.
Appeal dismissed.
RE VI%IO\TAL ORLM INAL,
1918 Before Mr. Justice Mulammad Im‘/z‘g.
Decembor, 20. EMPLROR, v. KIFAYAT *

Act II1 of 1807 (Pullic Gambling del), scctions 4 and 8—Conviotion for heing

Jound in a common gaming howse—Forfeiturs of money found in the house
fegal.

A conviction under section 3 or section 40! the Publie Gambling Act, 1807,
differs {rom a convistion under section 13, in that in the easo of the labter tlic
jorfeikure of money found with the persons convicted is not lawful, but in the
case of tho former the forfeiture of money or sccurities for money found in a
common gaming house is lawful.  Ewmperor v, Zola (2) referred. to,

Tats was a reference made Ly the Sessions Judge of Mecrut
in the case of one Kifayat convicted under seetion 4 of the Public
Grambling Act, 1867, The facts of the case are set forth in the
referring order, which was as follows :—

“ This is an application for revision of an order of Babu Jai
Narain, Special Magistrate, convieting the applicant under section

* Criminal Refercnce No. 835 of 1918,
{31} 8 A No, 429 of 1915, (2) (190¢) L L. R., 26 AlL, 970,



