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of the (sâ ie, other wise the .rule was likely L'o he abused by 
n ns c r ii p iil o us p  e I's o ii a.

Richards, G, J., and B a n er ji, J. •.--In thif? case the court 
below rofiiaed io aliow the fco of the successful respondentia 
pleader. It appears that the pleader in the case filed a certificate 
that he had duly roceived his fee. An affidavit was also filed hy a 
man Avho purported to be a karinda of the respondent, and in this 
affidavit tlte karinda swore that he had duly paid the fee and 
tliat he had not entered into auy arrarigement to geti back the 
whole o r  any part o f  , the same. The learned Judge seems to 
have thought that having rtigard to rule 1, chapter X X I, o f  the 
General Bule^ for Subordinate Civil Courts, the court was not 
entitled to allow the fee in quest,ion» The role proYidea that a 
certificate sliould be filed by the legal pra-litioner together with 
an affidavit; m a d e  hy liis aHenh or the hitter’s “ autborized ” 
agent. The word “ authorized ” does not appear i n  fcho corres- 
ponding rule o f the High Court. It  seems the word is rather 
redundant. A m a n  cannot be the agent o f another unless he is 
‘ ‘ authorized.”  It  is  not contended that the authority to pay 
t h e  fee and t o  roake t h e  affidavit rarisi:i be i n  writing. We 
iihink t h a t  the af f ida ,v it  in this^ease prinid facie at least com
plied with the r u l e s  and ,  in  the iiUsenee of other circumstances, 
the cra’Lificato of t i ie  ple.ader accompanied by the affidavit in 
question was a sufficieut complian'-e wit̂ h the rule„ We allow 
the appeal and direct tihat the.; decree of the court below be 
amended by a l l o w i n g  the fee of the pleader. As this question 
was not raist'd by the opposite party, but bj' the court itself, we 

 ̂ make no order as to costs. As the respondent has not paid court 
fees, we reject the objection.

Appeal alloiveii.

TESTAMBSTARY JUEISDICTION.

Niveniber, 11.

Befoy& Sii' H enry R ich .a 'd s, K n i i j ld ,  G h io f J  to d ic e , a n d  J u stic s  S i r  F ra m a d a  

Gharan Banorji.
|IN  T H E  G O O D S  O F  D M o m T y B E \

Aot Wo. I o / 1372 (Indian Evidence Act), scethnu 3S and 45— law—  
S'atureof evidahee required to e^taUish a point of foreign law ~~W iU ^  
iMograph will o.cja‘Ated in InHia by a parson of Scotch domicile, 

k  liolograpli will exocubcd in India by a pesaoa whose domioile is Scotcli 
isa valirl testfiiTtGiitary (looament.

* TeBtameafeacy Oase No. 16 of J.917,
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Onsuoh a doctiiaeafc being propoundeO, the High Court deeliued to koatas 
eviLlencs of the law applicable thereto a treatise oa Scots Law, but aoeopted 
the opiaion (attested before a notary public) of a W nter to tlie Sigaet of th e  g o o d s  

Ediabnrgh, o p  D. Mac -

I n this case, ou the strength of a notice under section 54 of the 
Aimiaisti'aLor General’s Act, 1912, to tlie e'.Tect that Mr. D. Mac
Intyre, Ageat of the Aliahabad Bank at Meerut, had died afc 
Meerut on the 29fch o f May, 1917, intestate, the Admiaihtratoi’
General of the Uaited Provinces applied for and obtained froui 
the High Conrt letters of adminiatration to his estate as in 
case of intestacy.

Subsequently, however, a dociiinentj apparently o f  a te.stainen- 
tary nature, which had been found amongsc the papCTs of the 
deceased by the District Magistrate and {in official o f  the Baak^ 
was brought; to the notice of the A d m in istr a to r  General, This 
d ocu m en t, with the exception of the address at. the head, was 
entirely in th.-‘- hand-writing of the deceased and ran as follows:-—

Allahabad Bank, Limited, Meerut, 21st January, 1913, Any 
property which I po3:ies3 to be divided equally between my three 
si.ster.-3, Jesde Pierey Helen Anne McIntyre and
Mary M.'Intyre, the survivor or survdvoiv;. D. M cIntyre/’

The AdniiniRtrator General,being of opinion that the domicile 
oi:‘ the deceased was Seofech and that the document in question was 
according to Scotch law a valid testaraetttary instrument., brought 
the paper into Court and a'jked that the previous letters of 
administration might be amended by the will propounded being 
annexed. On the first occasfou that the matter came before the 
Court (R io e ia p .d s , C. J., and T o d b a l l ,  J.) he produced (-1) 
evidenoQ as to the hand-writing, (2) evidence as to the domicile 
of the deceased, and (3) a treatise ou the law o f Scotland called 
“  Green’s Erif;yclopiedia o f Scots Law ”  as to the validity accord
ing to the law of ScotUnd of a holograph will such as the 
document produced. The Court accepted the evidence as to 
the handwriting, but considered that as to domicile in
sufficient and declined altogether to treat Green’s Encyclo
paedia as affording evidence as to what was the Lavf o f  Scotland 
on the subject of holograph wills. The case was accordingly 
adjourned to enable the Administrator General to produce further 
evidence,
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1918
When the oase came again before the Court ( R i c h a r d s ,  0 . J., 

and B a n e r j i ,  J.) the Administrator General produced further 
evidence as to the domicile o f the deceased in the shape o f affida
vits from persons who had known him and his family in S ;otlaud, 
together with a certified copy of the deceased’s birth certifi^jate, 
and on the third point a legal opinion from the Uon’ble James 
William Moncriefi, W riter to the Signet, o f Edinburgh. The 
material portion of that opinion ran as follows :— “ By the 
Common Law of Scotland a holograph will is valid wherever made 
and needs no witnesses. The person founding on the deed as 
holograph must prove that it ia so either by the evidence of 
persons who saw it written or by evidence as to  hand-writing 
which satisfies the court/*

This further evidence was considered and accepted by the 
Bench which passed orders as below ;—

Upon reading the papers before us including the affidavit of 
James W. Moncrii.ff, W riter to the Signet, we are o f opinion that 
the paper-writing, dated the 21st of January, 1913, is in the hand
writing o f jthe deceased D, MacIntyre, and that according to 
iScotch Law it constitutes a valid will and that the said D. Mac
Intyre was a domiciled Scotchman ''at the time of his death. 
W e accordingly cancel the grant of letters of administration 
previously directed to be issued to the Administrator General and 
in lieu thereof direct that letters of administration with the 
aforesaid document o f the 21st of January, 1913, as the last will 
o f D. MacIntyre, annexed do issue t® the Administrator General.

APPELLATE CIVIL.

1918 
Deeember, 7.

Before Sir Henry Richards, Knight, Chief Juitice, and Justice 
8ir Framada Charan Banerji.

NARAIN DAS (D e p e n d a n t ) v . DTLAWAR a n d  OTHicaa (P l a in tx u i ' s) and  
BHANTI PRAKABH (D jspbn dan t )*

Martqags-^Gonaida atwn^Eecital in mortgage deed of receipt o f  consideration^^ 
Evidencc-~Burdcn of proof,

Where esecntion of a mortgage deed has boen proved as required by law, 
an ackaowledgment contained therein of receipt of consideration is evidence

* 8eoond_,AppeaI No. 262 of 1917, from a deocee of L. Johaston, District 
Judge of Meerut, dated the 21st of December, 1910, reversing a decreQ oJ 
Abdul Hasa^ij Bubordiaate Judge of ileerufcs dated the 29th of Jane, 1916.


