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SAHIB MIRZA awp ormers (DrrENpaNTs) . UMDA KHANAM
(PrarntIFr),
AND
SAHIB MIRZA anp ormres (Dmrmypants) v. GUNNA KHANAM
(PrAINTIFF).

[On appeal from the Court of the Judicial Qommissioner of Ough.]

Will, revocation of—Evidence as to revocalion of a Will—Onus of proof
of revocation of Will—Till, Construction of, as to whether payment

of alegacy was to b out of a pariicular fund, dr out of general
assels — Demonstrative legacy.

A will, duly executed, is not to be treated as revoked, either wholly or in
part, by a will which is not forthcoming, wnless it is proved by clear and
satisfactory evidence that the will contained cither words of revocation or
dispositions so inconsistent with those 0f the earlier will that the two
cannot stand together. It is not enough o show that the will, which is
not forthcoming, differed from the earlier ol if it eannot he shown in
what the difference consisted. It is also settled'what the burden of prootf
lies upon him who challenges the existing will. ’J.{;\so propositions aroof
general applieation.

Payment of legacies, or gifts of stiponds, having beea refused by the
representatives of the testatrix, on the ground that she had no power to
dispose of the fund out of which the will must be construed to divect
their payment ;—7%eld, on a consideration of the whole will, that the words ‘
of the gifts were wide enough to charge them upon the whole of her
moveable estate ; also, that if the words of the will were to be taken in a
more restricted sense, the gift of the stipends must be regarded asa
demonstrative legacy, and in that view they would he payablo oufof the
general estate, on failure of the particnlar fund pointed out.

CoxsoriparED appeal from a decres (9th February 1888) revers-
ing a decree (28th Maroh 1887) of the District Judge of Lucknow,
and rostoring a decreo (Lst November 1886) of the Suhordinate
Judge of Lucknow.

The question was as to the rights of the plaintiffs in the suits
in which these appeals were preferred to obtain decrees for their
respective annuities or stipends with arrears, under the will, dated
19th March 1861, of the late Nawab Mulka Johan. The testatrix,
who died on the 9th July 1881, was the widow of Mahomed Ali
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Shah, formerly King of Oudh. The plaintiffs were her servants,
as also was MmLu Lal who brought a similar suit, and for them
the will prov1ded by giving them small annuities. The defend-
ants who now appealed were her grandson and two grand-
daughters, heirs and residuary legatees.

Umda Khanam claimed Rs. 204 ag arrears, admitting a pay-
ment of Rs. 20, and Rs. 4 a month for the future. Crunna
Khanam made an exactly similar elaim, 7

The defence was that the Nawab Mulka’s will had been revoked,
and also that the fund out of which she had temporarily directed
‘puyment was one that terminated with her life.

By consent the three suits were disposed of hy the judgment
in this one, given hy the Subordinate Judge. His decision was
that no revocation of the \Vll]./;bf 19th March 1861 had been proved,
and that the plaintiff wug/entltled to payment of the legaey by
the defendants out of“ ‘any of the movealle property of the
tostatrix. I

The District Judgs, however, was of the contrary opinion as to
the question ﬁ/d{; revocation of the will. In Lis view of the
matter the preparation of & new will by the Nawab Mulka, her
sendinf to the officials a letter setling forth its texms, the dishurse-
ment of money to some of her servants after her return, thoy also
having been legatees in the will of 1861, sufficed, with other
evidence, to give rise to an inference of an intention to revoke it ;
and he held this will to have been revoked. Thers was an appeal to
the JQdicial Commissioner ; objections being also filed by the pre-
sent appellants under section 561 of the Code of Civil Proceduze.
On this second appeal the judgment of the Distriet Judge was
reversed, and that of the first Cowrt restored. As to the principal
points raised the reasons were the following i—*¢ It was further
contested that the will itself specifies a particular fund out of which
the legacy in question was to be paid, and that that fund failed ; and
that the legacies could not he paid out of the general assets. This
contention, however, is refuted by the words of the will itself,
which declared that the legacy was to be paid from the testatrix’s
* Moshahra Wasika, Lole, wagaira,’ i.e., ¢ from my monthly pension,
no%,, &’ These words are, I consider, quite wide enough
to getolude the rest of the testatrix’s moveable property. It was
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further urged that the legacies had been adeemed ; d£ this, however,
there is no proof whatever as fnr as plaintiff is concorned. No
doubt Nawab Mulka Johan made large gifts on" her safe retum
from Karbala in 1866, But there is nothing on the record to
show that she ever intended that any giff of hers to the plaintift
ghould he in lien of the legacies. In former similar cases the
lower Appellate Court has on such considerations as these held
similar legacies by Nawab Mulka Jehan fo be valid. Tt has come
to a different conclusion in the present instance, mainly in con-
sequence of certain facts which have come to the ‘Court’s notieo
subsequent to the decision of the former cases. Certain corre.’
spondence between the Quecn and the Chief Commissioner of Oudh
has been produced on behalf of the defendants-respondents, which
was not Dbeforo the lower Appellpte Court on the previous
occasions. The will of 1860 was exeosted just before the lady's
departure to tho holy place at Kmbal‘:i}\\\:(Bughdad). The lady
returned in 1866, and her letter to the OCanissioner, Lucknow,
which has now been prodnced in this case, is Jated 6th December
1876. This letter purports to pray the Gomm%ﬁ@,{a; to peruse a
document, which she apparently cnclosed with her letfor, and states
that that document was a will appointing her 2nd grdadson,
Nawab Sahib Mirza, executor thereof. She prayed tho Governe
ment to approve of it, and said that on receipt of Gtovernment:
sanction she would complete and perfect it, and would do all that
was necessary to make it legally valid. She also prayed that certain
Gtovernment promissory notes might be received in frust fer her
and lodged in the Government Treasury. THer requests were
refused by the Chief Commissioner, who, for somo reason mnof
clearly apparent, considered thet this lady was not entitled to
any special indulgence. o recommended hor to have the will
sent to the Registrar under section 42, Act VIII, 1871. This
couxse the lady never adopted. 'What she did with this draft
will (for such I presume it was) cannot now be known. Noither
it nor any copy thereof, executed or non-executed, hag been filed.

¢ On these facts it has been contended for the respondents that
the will of 1860 was merely a conditional or temporary will,
such as is known to Muhammadan law, and that it was Tegigned
merely to operate in the event of Nawab Mulka Jehan’smpob
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returning to Inflia from her pilgrimage to Karbala, and thet as
she in fact safely returned from Ilarbala, the will hecame
inoperative after her said return ; and, 2ndly, it is contended that
if it did not become inoperative by the mero fact of the lady’s
return from Karbala, yot it was rendered void by a subsequent
revocation thercof by Nawab Mulka Johan herself, as witnessed
by the documents above referrod to, These arguments have
induced the District Judge to reverse the judgment of the Court
of first instance, though he owns that he does so with much
lesitation, IR my opinion there was no complete revoeation of
™ the will of 1860.

« No doubt the correspondence now brought on the file shows
that the Queen in 1876 clearly had the animus revocaidi, but in
my opinion it goes no fm‘{:lfer than this. On the confrary, the
correspondence shows thei the document therein referred to,
namely, the new dvaft will, wos then not finally comploted, for
the lady says she will do what is necessary to make it legally
complete when the Government shall have approved of it and of
her proposals i=rGonnection with it. But the Government nover
gave that ganction. On the contrary, it declined to assist the Quoen
ot all in the matter. There is absolutely nothing on the record
to show that she did ever complete and make legally perfect the
snid proposed second will. She never registered it, though she
was expressly recommended by the Government to do so, and tho
nabural inference is that ghe laid aside her intention when sho
found that the Government would not assist her. This conelusion
is strengthened by the foct that she never withdrew her old will
of 1860 from the Wasika Office, wherein it had been deposited.”

Ou this appeal—

Mz, J. Rigby, Q.C., and Mr. C. W. Arathoon, for the appcllant,
argued that the decrce of the District Judge was correct, and
should be restored. From the Nawab Mulke’s letter written in
1876, and from her acts and omissions, it was & reasonable
inference that she considered that the will of 1860 was revoked
by another will, although the latter was not forthcoming, made in
18764 1t might be doubted whether the revoked will of 1860
wyerbver intended by her to do more than operate in the event of
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her death while absent on her pilgrimage. If thé will of 1860
was not revoked, then arose o question of the coustruction of the
5th olause of it. The contention was that the intention of the
testatrix was shown to be that the source from which the legacies,
now sued for, should be taken was her pension. While that lasted,
the legacies might have lasted; when it came to an end, they
failed. In the course of the argument Swleman Kadr v. Dorap
Al Khan (1) was referred to, and Aect XXIIL of 1871, the
Pensions Act.
Thero was no appearance for the respondents.

Afterwards, on the 5th Mareh, their Lordships” judgment was
delivered by

Lorp MaowacHTEN.~The vespondents in these consolidated
appeals, who were plaintiffs in the'‘Court of tho Sub-Judge of
Lucknow, are two servants of the late ﬁ‘awab Mulka Jehan, widow
of Mahomed Ali Shah, King of Oudh, '

Nawab Mulks Jehan died in the year 1881. Tach of the
respondents claimed to be entifled to an annuify or stipend wunder
her will. The annuities are very small in amoun¥ybut it is said
that there ave many other claimants in o similar position, and
that the total amount involved in the decision of theso appeals is
considerable.

The will on which the respondents founded their claims is
dated the 19th of March 1860. The appellants, who are heirs
of Nawab Mulka Jehan, as well as res‘idua,ry legatees under her
will, rested their defence on two grounds, both of whieh were
urged ot the Bar. In tho first place, it was said that the will of
1860 was revoked by o will made in 1876, In the next place,
assuming' the will of 1860 to have hecome operative, it was
contended that, upon the true construction of that will, the
annuities were directed to be paid solely and exclusively out of
certain funds ‘over which the testatrix had, af the time of her
death, no power of disposition. o

The Sub-Judge and the Judicial Commissioner were in favour
of the respondents on both points, The Distriect Judge held that
the will of 1860 was revoked.

(1) LL R, 8 Cale, 1; L. R, 8 I, A, 117.



VOL. XIX.] CALCUTTA SERIES.

The alleged will of 1876 is not forthecoming. All that is known
about it is to be found in & letter addressed by Nawab Mulka
Jehan to the Commissioner of Lucknow, and dated the Gth of
Decombor 1876. In that letter Nawab Mulka Jehan expressed
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herself as follows : “T heartily desire that, with your permission Kmaxax.

and consent, o will in which I have appointed my grandson Sahib
Mirza Babadur my executor be formally and with certain
conditions exccuted and ratified, so that in aceordance therewith
my estate may be managed after my death, in fufture, with the
exception of the arrangement connected with the distribution (of
“stipends) among my dependents and the establishment of »
charitable institution for the benefit of the public in general, the
monagement and admmlstmtlon of which are not possible without
the aid of Government.” A ‘zuttle further on she says, “a copy
of the will is also forwarded for your inspection.” And the letter
concludes with this serwence: “In short, this lnst will and
testament of mine, being completed and properly executed, shall,
after the Gtovernment shall have accorded its sanction thereto, be
deposited with the Government.” No other passage in the letter
throws any hgut upon the subject. INo copy or draft of the will
referred to in the letter has been produced. Some oral evidence
was offered as to its contents, but this evidence was held to be
worthless.

The Government, it seems, declined to have anything to do
with the matter. Nawab Mulke Jehan was rccommended to
deposis her will with the Registrar under the Registration Act.
This adviee, however, was not followed.

Considering the terms of the letter of the Gth of December
1376, it is by no means clenr that the will referred to in it was
ever executed. The expressions in the letter are mo doubt
consistent with the view of the District Judge that the will was
executed before application was made to the Commissioner, but
they are not inconsistent with the view of the Sub-Judge and the
Judicial Commissioner that the will was not executed at the date
of the letter, and that it was nof infended to be executed until
after the Commissioner’s consent had been obtained. There is
nothing™to show in what respects the alleged will of 1876 differed
frope#the will of 1860, except that it appears that Sahib Mirza
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Bahadur was named as execufor In the Iater instrumont, Nop
indeed is it possible to determine whother the referonce to ¢ the
armangement oonnected with the distribution of”stipends” and
“the establishment of a charitable institution” points o
dispositions which are found in the will of 1860 and with which
the testatrix did ot propose to intexfere, or to new and perhaps
differont dispositions confained in the alleged will of 1876,

In these circumstonees, and upon these materials, which are
the only materials relevant to the question under consideration,
their Lordships are of opinion that the proper cand nocessary
conelusion of law is that the will of 1860 was not revoked.

Tt is well settled that a will duly cxecuted is not to be treated
a8 rovaked, either wholly or partially, by a will which is not
fortheoming, unloss it is proved by dlear and satisfactory evidence
that the later will contained eitheit words of revocation, or
dispositions so' inconsistent with tho dispositions of tho earlier
will that the two cannot stand together. It is not enough to
show that the will which is not forthcoming differed from the
earlier will, if it cannot be shown in what the diffgrence consisted.
It is also sottled that tho burden of proof lics upon the person
who challenges the will that is in oxistence. These propositions
havo heen established in this country, both in this Tribunal and in
the House of Lords [Cutto v. Guibert (1), Hitchins v. Basset (2),
Goodright v. Harwood (3)], and as they are founded on reason and
good sense they must be regarded as of general application.

The only remaining quostion is as to the true construetion of
the will of 1860,

That will was made when the testatrix was about fo proceed
on o pilgrimage to * Holy Karbala.” Nawab Mulka Jehan it
soems was & lady of great wealth. Besides her landed property,
she was in the enjoymeut of wasika allowance of Rs. 405 a mouth,
in regard to which no claim is made by the respondents, a
pension of Rs. 4,500 a month which was stopped in 1873, and the
income of 12 lakhs of rupecs which were setiled by {reaty, and
in which apparently she had only o life<nterest. It is, moreover,,.
admitbed that at the time of her death her moveable

(1) 9 Moo. B. ¢, 131. (2) 8 Mod,, 203; Show. Pax, (1, 146,
(3) 2 W. Black, 937. .
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property was worth about Rs. 9,11,166, including Govornment
notes worth about Rs. 6,96,000. The will provides for the
management of her affairs during her pilgrimage, as well as for
the distribution of her estate after her death, It is addressed to
the Chief Commissioner, and invokes the assistance and protection
of the Gtovernment under whose supervision the testatrix places
her property.

The instrument begins with some general reflections on the
duty of a pious Muhammadan to make a will, in order to prevent
disorder in his*affairs efter his death, which seem to show an
Tntention on the part of the festatrix to dispose of the whaole of
the property over which she had Kdisposing power,

Clause 3 deals with the application of the income of the
testatrix’s landed property during her pilgrimage. TIf there
should not be enough in hand from that source to answer the
purposes of the will, her agent was to make up the deficiency
from ‘“the pensionary allowance and inferest on notes, &o.,
paid from tho treasury,” and remit the balanco to the testatrix.
Pansing there, ono can hardly doubt that the testatrix must have
intended her agent to remit to her the whole halance of the
income ‘of her moveable estate, and not merely the balance of her
wasika allowance and pension, and the income of the 12 lakhs.
But the only words to carry the income are the words ¢ pensionary
allowance and interest on notes, &e., paid from the treasury.”
Then the will goes on to provide for the remittance to the
testatrix of the income of her landed property when collected.

COlauso 5 contains the gift on which the present question turns.
In it Nawab Mulks Jehan, in the cvent of her death, declares hor
will as follows :—

“Rupees 981 of the Queen’s coin, out of my allowance from
wasika and notes, &o., shall bo paid monthly from the Govern-
ment treasury to my relations, dependents, and servants as
detailed bolow . . . and the remainder of my allowance from
wasikn and notes, &c., and the whole of my landed property, i.e.,
houses and groves, &c., and jagir villages, shall be divided among
my grap#sons and grand-daughters according to their lawful
s]mreggi&nd be paid to the agent of each of them.” There again,
in the ultimate disposition, it would appear that tho testatrix must
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1882  have intended to deal with all her moveable praperty over which
Samrm  She had digposing power.
Mirzi On consideration of the whole will their Lordships are of
U;::xn opinion that the Sub-Judge and the Judicial Commissioner were
Koawax. yight in holding that the annuities or stipends given fo the
respondents were peyable out of the testatrix’s moveable property,
which she had power to dispose of by will. Probably the testatrix
was under the erroneous impression that she could deal with the
wasika allowance, and her pension from Governmeut, and the
income of the fund settled by treaty. Dub their Lordships are of
opinion that the words of the gift are large enough to charge thn
annuities or stipends in question upon the Government notes
held by the testatrix, and also’,upon the rest of her moveahle
property. They may add that if the words of the will are to be
taken in a more vestricted sense, it appears to them that the gift
of these annuities or stipends must be regarded as a demonstrative
legacy, and in that view they would be payable out of the
testatrix’s genocral estate, in the evemt of the failure of the
particular fund pointed out for their payment.

In the result, therefore, their Tordships are of opinion that the
appeals ought to be dismissed, and they will humbly adwise Her
Majesty accordingly.

Appeals dismissed.

Solicitors for the appellant : Messrs, T L. Wilson & Co.
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SHIB CHANDER ROY (Dnrwypant) ». GOBIND MOHINI
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(On appeal {rom the Iligh Court at Caloutts. ]

Hindu law, Adoption-——Adopiton, necessity of there being gift and acogpt-
ance of the adopted child—Construction of Will as to there being a
. designation, as legatee, of & child whose adoption failed.

The Court of frst instance and the Appellate Court, after observing '
fully upon the evidence, found that, although a ceremony of adoption had
talcen place, there had not, in fact, been a giving and taking of the child.
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