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1892 T, therofore, agree with my learned colleagus in t}fﬁnking that the
T Mazzz findings of the Judge donot cover the case. He haos not found that
Mﬁiﬁ;ﬂ” sccording to the Muhammadan Law the object of fhe wakf wag nob
Kmaw  religious or charitable ; what he hos found is that the objects are

Spomgr 0B charitable and religious, according fo the ordinary use of the

Omvex  words. Thig, I think, is not sufficient.

’G‘HOSE' 1, therefore, hold that the decrec of the lower Appellate Court
should be set aside, and that of the Oourt of frst instance restored
with costs.

Apweal allowed,
¢. 1. P,

PRIVY COUNCIL.

P.C* HARRIPRIA DEBI (Derenpanr) o, RUKMINI DEBI (PraiNeirr).
1892, ™

ieb. 5. [On appeal from the High Court if Caleutta.]

March b. :
T Sweondary evidence of the contents of o document>Evidence Aot (I of

1872), 5. 66— Necessity of accounting for non-produsgion of ovigirnal
document.

Whether or not sufficient proof of search for, or loss of, an original
document, to lay.a ground for the admission of secondary eyidence, has
been given, i & point proper to be decided by the Judge of first instance,
and ig treated as depending very much on his discretion. His conclusion
should not be overruled, except in a elear ease of miscarriage,

In o suit alleging want of authority to adopt, the defence rested,.on the
case that an apumati patro had been given by the defendant’s deceased
hasband, but failed to show that there had been a sufficient search for,
and to establish the loss of, the original document, so asto render sscondary
evidence of its contents admissible.

Arrpan from a decree (218t February 1889) of the High Court,
affirming o decree (29th March 1888) of the Subordinate Judge
of Midnapore. ,

This suib was brought by the respondent for a declaration that
an adoption, by the first defendant, Harripria, of the second
defendant, Jogeshnarain Pati, an infant, whom she represented, :

s B
% Pposent : Torps Hosmovse, Macwaentoy, Morgis, and Hanyey, and
81z R. Coves,
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was invalid. Harripria was the widow of Raja Koer Narain Roy,
wlo died on the 5th of January 1871 (12th Pous 1278); and the

was alleged by the plaintiff, the late Raja’s daughter, to have
beon unauthorized. Harripria’s case, however, was that the Raja
had on the day before his death exeouted an anumati patro. In
her written statement she said :—* Although the defendant is not
able now to get the said anumati patro, it will be very well proved
by the eopy book which was at tho time kept in the sherista and
by meny other»proofs.”
The defendant filed a copy of a list of documents presented to
g Court “on behalf of Srimati Rani Haxripria Debi, intervenor.”
The list was dated the 20th February 1871, and one of the items
was, “Anumati patro, deed of permission exceuted by Raja Koer
Narain Roy in favour of Rani Harripria, dated the 27th Pous
1278  Against this yﬁér wag written, “I take back this
document, Biswa Nat]% 5th May.” Biswa Nath died in 1883,
The Bubordinate judge having declined to admit what pur-
_ported to be a e@‘j’rf of the anumafi patro, on the ground that
proper search for, and loss of, the original had not been proved,
a divisibnal Beuch of the High Cowrt (Preor and BevErLEy, J7J.)
dismissing an appeal said :—“Now, the circumstances of the case
are, that the Raja having died in 1871, and it having been
alleged, soon after his death, that an authority to adopt had been
given by him to his wife by an attested instrument, and tho
allegation of the existence of such an authority baving been made
a foundation for her application for a certificate in respect of ltis
cstate, and used both in.the Court below and in this Court asa
ground justifying the granting to her of that certifiente, we find
that, for eleven years afterwards, that authority to adopt is mnot
acked npon; and we find that that dooument is not produced in
Court at the hearing of this case, and that no satisfactory evidence
of the execution of it or of tho contents of it, is produced.
Assuming, for a moment, that the absence of the document itsclf
~was 50 accounted for ag to justify the admission of secondary
ovidonoe;—thut is to say, passing over and treating as a techni-
cality.tﬁj sound rule of law which excludes evidence of the
confents of a document not itself brought forward or accounted
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for,—the secondary evidence which is on the rceord as to the

~onia contents of the document, is guch as to be wholly unworthy of

serious attention. It is stated to have boen an ﬂ,uthonty to adopt,

Romoy:  and practically that is all the evidence upon the subject. Nono

Dusr,

of the witnesses to the document, nor the person who engrossed
it, Bconder Narain, nor any person. who heard it read, nor any
person who read it, gives evidence on the subject. So that quite
apart from the fact that there is mo evidence to acconnt gatis-
factorily for the absence of the document itself, there is no proof,
in tho caso before us, of the contents of it, or thatr the document
said to have been signed by the Raja was really such as it is
represented to have been.

“Then, upon the ovidence we should have some hesitation in
holding that the Raja was in such o state of health as to mako
it probable that he did execute such & document on the day on
which he is said fo have executed it. Ay

“'We, therefore, quite agree with tho Subcrdinate Judge in hold-
ing that there is no reason whatever, in tie, case before us, to
believe that the Raja ever did authorize in the manner set up by
the defendant the adoption by her of a son to him.

“Tt is said thaf the plaintiff, in bringing forward her case, ought
to have proved that the Raja had died without having given
authority to adopt. We have not to consider, however, what the
condition of the case might have been had the plaintiff simply
tendored evidence such as she gave, and the defendant simply
submitted that that was insufficient to justify a decrce in favour
of the plaintilf. That is not the case before us. The case belore
us is, that the defendant goes into evidence and seeks fo establish
o particular authority to adopt; and we think we are bound to
come to a conclusion in this appeal upon tho ovidence tendered
by the parties. Upon that evidence wo think that the decree of
the Court below was right upon the facts.”

Mr. RB. V. Doyne and Mr. W. A. Hunter, for tho appellant,
argued that sufficient proof of search for the missing power was .
given to lay the grounds for the admission of secondzuy evidence
of its contents. The evidence offered would have established that
the late Raja did give authority to the appellant to adopt- son
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to him. It wak enough for tho defendant to show that o real and
bona fide search had taken place.

Mr. J. D, Mayne and My, J. . 4. Branson, for the respond-
ent, argued that no such ground had been laid, and that the
document tendered had not been proved te be a copy of the
original.

Mz. R. V. Doyne replied.

Reference was made to Act T of 1872, section G5.

Aftorwards on 5th March, their Lovdships® judgment was
delivered by~

Lorp Hosrouse.~On the 5th January 1871 Rajo Koer Narain
Roy died without male isghe, leaving a widow, the appellaut
Harripria, who is defendawt in this sunit, and two danghters, one
of whom is Rukmini, fhe vespondent and plaintiff in the suit.
Harripria therefore ig" his heir, and the two daughters are the

reversionary h;ijs(:%%amnt.
On the 23pA<April 1882 the defendant adopted a son to her

hushang, alleging that sho had authority to do so by virtue of an
anumali patro, or power, exccuted by the Raja on tho 4th January
1871.

In March 1887 the plaintiff brought this suit, alleging that the
defendant had no authority to adopty, and praying for & declara~
tion that the adoplion made by her is contrary to law and invalid.
Setting aside an objection for want of parties which was rightly
decided in the plaintiff’s favour, the defence rested on the ground
that the Raja gave o lawful authoriby to make the edoption which
was made. That has been decided against the defendant, on the
ground that her proof is defective.

The original document said fo have been executed by the Raja
iz not forthcoming. The defendant sought to prove that it had
been lost, and tendersd what she alleged to be a copy. The
Suhordinate Judge considered that there had not been any such
amount of search for the original as would justify the Court in
admittja§ a copy, and therefore, there being no evidence of the
powgs, he gave the plaintiff a decree.
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The defondant appealed. The rojected documer't was added to
. the record, where it stands as Exhibit 9. The ITigh Court held
that the evidence did not show that it was a copy of any document
to which the witnesses deposed as having been executed hy the
Raja: and on that ground, and also because they agreed with the
Subordinate Judge that there had heen no sufficient proof of search
for or loss of the original, thoy dismissed the appeal. The present
appeal is from that decrce.

Thore is some evidence that the day before his death the Raja
signed and gavo to Harripria an anumati patro to'take a son in
adoption. After his doath a cousin named Gojendra applied to the”
Oivil Court for an administration cortificate, and the defendant
resisbed that application. In that proceeding a document, of
which Exhibit 9 is alleged to be & copy, was filed by Biswa Nath,
the defendant’s general mokhtar, on tho 20th February 1871, and
was faken back again by him on the 6th May 1871. Tt is stated
that he promised to return it to the defeng,ant’s office, but never
did so. He died in March 1883. After ‘ohm ythe search was made,
the sufficioncy of which is in dispute. N

The evidenao to prove a sufficient search has been sub]eoted toa
very careful and minute criticism af the Bar, Their Lordships will
make only one remark on it. The point is one which is proper fo
be decided by the Judge of First Imstance, nnd is treated as
depending very much on his diseretion. His conclusion should not
bo overruled, oxcept in a very olear cage of misearriage. But the
evidence here is very far indeed from raising a case for ovehuling
the Subordinate Judge, even if his judgment hed not been
supported as it has been by the Appellate Court.

That would be sufficient to dispose of the appeal on the first
point, but the evidence on the second point is such as to lead their
Lordships to express a clear opinion that the High Court have
decided ib rightly. The original document in question was not
registered, and, though filed in the certificate cnse, it was not
proved. Exhibit 9 purports to be the copy of a document filed on
the 28rd January 1871, and to be issued on the 24th February -
1871, with the signatures of Khetter Mohun Jana, and of
Mohendra Nath Ghose, the Sheristadar of the Mldnapom Court,

-and it bears the soal Iof that Court. This is the whole evidesce to
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prove if, and il effoct the defendant claims that the document 1g92
shall furnish its own proof. No evidence is produced to show how, 7 =~
by whom, or af whose instance the copy was made, or how it came  Dzu:
to Do in the defendant’s hands; and what is more important, no Bmc?:um
gvidence to show that any ono compared it with the original. Duor
The only witness who speaks to the execution of the power is
Dhurjati, who was the Raja’s record-keeper in 1871. Ho says

that Madhub, the Raja’s dewan, had prepared a draft; that, at the

request of the Raja, he read it out in the presence of many
witnesses ; thas it was then copied fair by Soonder Narain, tho

"Raja’s seha-nuvis, writing from Madhub’s dictation, was wit-

nessed, and kept by the Raja. Of tho countents ho only tells us

that it was a power for the Rani to adopt a som, and that his
danghters were to receive Rs. j2 per day for maintenance, & provi-

sion which does appear in thlblt 9. He mentions eight attest-

ing witnesses. Of theses” witnesses three are dead, but the other

five would appear to{,ha.ve been living when the evidence was

taken. One of themfls Soonder Narain, the scribe who wrote the

fair copy, anotl;(g.w/{é Raghabanund, the father of the defendant,

another is a  brother of the defendant’s co-wife, by mname
Triloclfun, in whose presence she states that the Raja gave the

power into her hands. Not one of the attesting witnesses is

called. So that there is mot an attempt to identify Exhibit 9 as

being a copy of that dooument which Dhurjati tells us the Raja
cxecnted formally; and there is therefore no evidence at all

beyondl his vague statement, from which a Court of Justice can

gather its contents.

The suit wholly fails, and the appeal must be dismissed with
costs. Their Liordships will humbly advise Her Majesty accord-

ingly.
Appeal dismissed,

Solicitors for the appellant : Messrs, Neisk and Howell.

Solicitors for the respondent : Messrs. Barrow and Rogers.



