
438 THE INDIAN M W  EEPOETS. [VOL. XIX.

1892 I, therefore, agree with my learned colleague in tKinlsing that the 
findings of the Judge do not cover the case. He has not found that 

Mauomsd aocording to the Muhammadan Law the object of !he m l f  was not 
religious or charitable; what he has found is that the objects are 
Dot charitable and religious, according to the ordinary use of the 
words. This, I  think, is not sufficient.

I, therefore, hold that the decrec of the lower Appellate Court 
should be set aside, and that of the Oouri; of iiret instance restored 
with costs.

Appeal alloivecl
c. n. F.
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HABlilPBIA DEBI (Ddjtbwdant) , w. RUKMINI DEBI (Plajnhff).
I

[On appeal from the High Court î t Calcutta.]

Secondary oviAence o f the contents of a docu.menh ,̂JSmdence Act (I  of 
1872), s. 65—Weeessiti/ of aecoantmj fo r  non-pi'odu^ox o f original 
document,

Wliotlier or not sufflcient proof of search for, or loss of, an oiigiaal 
document, to lay.ji ground for tlie admission of sooondarj evidence, has 
been giyca, is a point proper to bo dooidod by the Judge of first instance, 
and is treated as dependiag yery much on his discretion. His conclusion 
should not be overruled, except in a clear ease of miscarriage,

In a suit alleging want of authority to adopt, the defeneo rested^on the 
case that an, anumati patro had been given by the defendant's deceased 
husband, but failed to show that there had been a sufBciont search for, 
n a d  to establish the loss of, the original document, so as to render secondary 
eviclcnoo of its contents admissible.

A p p e a l  fi’om a decree (21sk February 1889) of the High Ooui’t,' 
aiSrraing a decree (29th March 1888) of the Subordinate Judge 
of Midnapore.

This suit was brought by the respondent for a declaration that 
an adoption, by the first defendant, Harripria, of the second 
defendant, Jogeshnarain Pati, an infant, whom she represented, ■

* Frcsont: L oeds IIoBnousj!, M acha0ETeN/ M obbis, and H akbbk, and 
SiE R . Couch.



was invalid. jE|ampria was tlie ■widow of Uaja Koer Narain Roy, 3 3̂2 
wlio died on the 5th of January 1871 (12tlx Pous 1278); and the 
adoption, -whicli ’purported to be made on tho 23rd April 1882, ■ Dbbi 
was alleged by the plaintiffl, the late Eaja’s daughter, to have ijgi-jujfi
boon imautliorized. Harripria’s case, however, was that the Raja 
had on the day before his death executed an annmati patro. In 
her written statement she said:— “ Although the defendant is not 
able now to get the said annmati patro, it wiU be very well proved 
by the copy book which was at tho time kept in the shorista and 
by many othei’^proofs.”

The defendant iiled a copy of a list of documents presented to 
a Court “  on behalf of Srimati Eani Harripria Debi, intervenor.”
The list was dated the 20th February 1871, and one of tlie items 
was, “  Annmati patro, deed of permission esocuted by E,n.ja Koer 
Narain Eoy in favour of Eani Harripria, dated the 27th Pous 
1278.”  Against this ^ r y  was written, “ I  take back this 
document, Biswa Nath* 5th May.”  Biswa Nath died in 1883.

The Subordinate^udge having declined, to admit what pur­
ported to be a O0py of the annmati patro, on the ground that 
proper searoh'lor, and loss of, the original had not been proved, 
a divisiSual Bcnoh of the High Court (P ieoi and B evbelby, IJ.) 
dismissing an appeal said:— “  Now, the oircumatances of the ease 
are, that the Eaja having died in 1871, and it having been 
alleged, soon after his death, that an authority to adopt had been 
given by him to his wife by an attested instrument, and tho 
aliegaliion of tho existence of such an authority having been mad© 
a fomrdation for her application for a oertiflcate in respect of Ms 
estate, and used both in. the Court below and in this Court as a 
ground justifying tho granting to her of that cortiflcate, wo find 
that, for eleven years afterwards, that authority to adopt is not 
acted upon; and we find that that doeument is not produced in 
Coiu:t at the hearing of this ease, and that no satisfactory evidence 
of tho execution of it or of tho contents of it, is produced.
Assuming, for a moment, that the absence of the document itself 
was so accoinited for as to justify the admission of secondary 
ovidonoe,—that is to say, passing over and treating ■ ag a techni­
cality . tfo sound rule of law which excludes evidence of the 
conknts of a document not itself brought forward or accounted
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1893 for,—tliG secondary evicbnce -whidi is on tlie rdoord as to tlie 
Iiaeeiiuu contents of the document, is Buoli as to be -wholly unworthy of 

l)j2Bi serious attention. It is stated to have been an authority to adopt, 
EnrariNi practically that is all the evidence upon the subject. Nono 

D jjbi. |.]̂ 0 witnesses to the document, nor the person who engrossed 
it, Soonder Narain, nor any person who heard it read, nor any 
person who read it, gives evidence on the subject. So that quite 
apart from the fact that there is no evidence to account satis­
factorily for the absence of the dooument itself, there is no proof, 
in tho ease before us, of the contents of it, or thafr the document 
said to have been signed by the Eaja was really such as it is 
represented to have been.

“ Then, upon the evidence we should have some hesitation in 
holding that the Eaja was in such a state of health as to mako 
it probable that he did execute such <;- document ou the day on 
which lie is said to have executed it. ,

“  We, therefore, quite agree with tho Sirbcrdinate Judge in hold­
ing that there is no reason whatever, in tii.\^ase before us, to 
believe that the Eaja ever did authorize in the ma'^ner set up by 
the defendant the adoption by her of a son to him.

“  It is said that the plaintiff, in bringing forward her case, ought 
to have proved that the Eaja had died without having given 
authority to adopt. We have not to consider, however, what the 
condition of the case might have been had the plaintiff simply 
tendered evidence such as she gave, and the defendant simply 
submitted that that was insiiffioiont to justify a deerco in favour 
of the plaintiH. That is not the case before us. The case before 
us is, that the defendant goes into evidence and seeks to establish 
a particular authority to adopt; and we think we are bound to 
ojme to a conclusion in this appeal upon tho evidence tendered 
by the parties. Upon that evidence wo think that tho decree of 
the Court below was right upon the facts.”

Mr. V. Doyno and Mr. W. A. Hunter, for tho appellant, 
argnied that sufficient proof of search for the missing power was 
given to lay the grounds for the admission of secondary evidence 
of its contents. The evidence oifered would have establisKed that 
the late Raja did give authority to the appellant to adopt^  ̂son
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to Mm. It wai\ enoiigli for tlie defendant to show that a real and igog 
Ima fide Bearcli l̂iad taken place. Haebipeia"

Mr. / .  D, Mmjne and Mr. J, IT. A , Bymtson, for the respond- 
ent, argued that no such, ground had heon laid, and that the 
document tendered had not heen proved to he a copy of the 
original.

Mr. R. V, Doyne replied.

Reference was made to Act I  of 1872, section G5.
Afterwards on 6th March, thoir Lordsbips’ judgment was 

delivered by—

L o u d  H o b h o t j s e .— On the 5th January 1871 Eaja Xoer Narain 
Eoy died without male isate, leaving a widow, the appellant 
Harripria, who is defend^jd in this suit, and two daughters, one 
of whom is Ru.kmini, ,/jhe respondent and plaintiff in the suit.
Harripria therefore ifi’ his heir, and the two daughters are the 
reversionary heirs-ap^aront.

On the 23iii^pril 1882 the defendant adopted a son to her 
huaban ,̂ alleging that she had authority to do so by virtue of an 
anumati patro, or power, oxoeuted by the Eaja on tho 4tb January 
1871.

In March 1887 the plaintiff brought this suit, alleging that the 
defendant had no authority to adopt, and praying for a declara­
tion t̂ j,at the adoption made by her is eontraiy to law and invalid.
Setting aside an objection for want of parties which was rightly 
decided in the plaintriE’s favour, the defence rested on the ground 
that the Raja gave a lawful authority to make the adoption whioh 
was made. That has been decided against the defendant, on the 
ground that her proof is defective.

The original document said to have been eseoixted by tho Raja 
is not forthcoming. The defendant sought to prove that it had 
been lost, and tendeted what she alleged to be a copy. The 
Subordinate Judge considered that there had not been any such 
amount of search for the original as would Justify the Oourfc in 
admittja^ a copy, and therefore, there being no evidence of the 
pow^, he gave the j)lnintifi a decree.
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1893 The defondant appealed. Tlio rojected documef't was added to 
IjAHMrau" I’ecord, wliere it stands as Exhibit 9. Tho IIig]i Oourfc hold 

Deei that the evidence did not show that it was a copy cl any document 
Rukmini 0̂ whioh the 'witnesses deposed as having been exeoutod by the 

Eaja: and on that ground, and also beoanse they agreed with the 
Subordinate Judge that there had been no sufEcient proof of search 
for or loss o£ the original, they dismissed the appeal. The present 
appeal is from that decree.

There is some evidence that tho day before his death tho Raja 
signed and gave to Harripria an anumati patro to’ take a son in 
adoption. After his death a cousin named Gojendra applied to the** 
Civil Court for an administration oortifieate, and the defendant 
resisted that application. In that proceeding a document, of 
which Exhibit 9 is alleged to be a cOjiy, was filed by Biswa Nath, 
the defendant’s general mokhtar, on tbo 20th February 1871, and 
was taken baek again by him on the 5th May 1871. It is stated 
that he promised to retm’n it to the defeni]ant’s office, but never 
did so. He died in March 1883. After thal>jthe search was made, 
the sufSciency of whioh is in dispute.

The evidence to prove a sufficient search has been subjeeted to a 
very careful and minute criticism at the Bar. Their LordsSps will 
make only one remark on it. Tho point is one whioh is proper to 
bo decided by the Judge of First Instanco, mid is treated as 
depending very much on his discretion. His conclusion should not 
bo overruled, except in a very clear ease of miscarriage. But the 
evidence here is very far indeed from raising a ease for ovefrullng 
the Siibordinate Judge, even if his judgment had not been 
supported as it has been by the Appellate Court.

That would be sufficient to dispose of the appeal on the first 
porat, but the evidence on the second point is such as to lead their 
Lordships to express a clear opinion that the High Oom-t have 
decided it rightly. The original document in question was not 
registered, and, though filed in the certificate case, it m s not 
proved. Exhibit 9 purports to be the oopy of a document filed on 
the 23rd January 1871, and to be issued on the 24th February 
1871, with the signatures of Khetter Mohun Jan£^ and of 
Mohendi'a Nath Ghose, the Sheristadax of the Midnapoi^v- Court, 
and it bears the seal of that Oourt. Thiig is the whole evide?we to
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prove it, and ill efloct the dufeudant claims that the document 1893 
shall furnish, its own proof. No eyidonce is prodiicod to sliow’ how, jIaiti nuT
by whom, or at whose instance the copy m s made, or how it came Dew
to be in the defendant’s hands; and what is more important, no 
evidence to show that any one compared it with the original. D e b i.
The only witness who speaks to the execution of the power is 
Dhm’jati, who was the Eaja’s reeord-keeper in 1871. He says 
that Madhuh, the Eaja’s dewan, had prepared a draft; that, at the 
request of the Eaja, he read it out in the presence of many 
witnesses; ihai it was then copied fair by Soonder Narain, the 

'^Eaja’s seha-nuvis, writing from Madhuh’s dictation, was wit­
nessed, and kept by the Eaja. Of the contents ho only tells us 
that it wag a power for the Eani to adopt a son, and that his 
daughters were to receive Es. -12 per day for maintenance, a provi­
sion which does appear in ^ihibit 9. He mentions eight attest­
ing witnesses. Of these/witnesses three are dead, but the other 
five would appear to^,havo been living when the evidence was 
taken. One of them^is Soonder Narain, the scribe who wrote the 
fair copy, anothg^^s Eaghabanund, the father of the defendant, 
another is a brother of the defendant’s co-wife, by name 
Triloclftai, in whose presence she states that the Eaja gave the 
power into her hands. Not one of the attesting witnesses is 
called. So that there is not an attempt to identify Exhibit 9 as 
being a oopy of that document which Dhurjati tells ns the Eaja 
executed formally; and there is therefore no evidence at all 
beyon€ his vaguo statement, from which a Court of Justice can 
gather its contents.

The suit wholly fails, and the appeal must be dismissed with 
costs. Their Lordships will humbly advise Her Majesty accord­
ingly.

Appeal dismissed.

Solicitors for the appellant: Messrs. Nmh and Sowell.

Solicitors for the respondent: Messrs. Barrow and Rogera.
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