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circumstances to receive any declaration whatsoever. I t  is an 
absai’dity to declare that the plaintiffs -will be the owners of the 
property after the death of Miisammat Dhanno. It  is impossible 
to predict that they will be alive at the time of her death, and Kanbai Lal. 
no such declarajtion can or ought to be granted. As regards 
tlje declaration that Musammat Ganga’s possession is not and 
cannot become adverse as against the plaintiffs, there is no need 
for any such declaration at all. It  is a question o f law whieh 
has been repeatedly decided that possession taken by a trespasser 
during the life-time of a Hindu widow or Hindu female with a 
life-interest is not adverse as against the reversioners until after 
the death o f the widow, but the courts in this country do not grant 
declarations on points of law simply for the convenience o f parties.
Thirdly, as regards the will executed by Musammab Ganga, the 
declaration in respect thereto is a declaration which ought not 
to be granted. W e would refer to the decision in the case 
of Umrao Eunwar v. Badri (1) and also to the remarks of their 
Lordships o f the Privy Council in the case o f Jaipal Kunwar v.
Indar Bahadur Singh (2), W e do not think it is necessary on 
this branch o f the case to make any further observations, It  is 
obvious that the declaration which the court below sought to  
grant ought not to be given any more than the absurd declara
tion which was entered in the decree. W e allow the appeal ; 
set aside the decree o f the court below and restore that o f the 
court of first instance, The appellant will have his costs in all 
courts.

Appeal allowed.

Before Sir Sefiry Richards, Knight, G M ef Jmiiae, ani Mr. Jusiiee Tudball. 
DILDAR H U SA IN  an d  a n o t h e b  (D e itb s d a n ts )  v.  SHEO ITARAIN a n d

ANOTHBB (P l AINTIPITS).*
Civil procedure Code (1908), order X X I, ru h  ^J— Eiaecuimi of deoree— Sale in 

execution— Sale set aside— Orde:' ^urportinrj to maintain attachment—  
«  Default ”  of decree-holder.
In exeoufcion of a decree the whole of a house was-sold by auctioa iastead 

of a share therein which alone was saleable in exeoufcion of the decree, Yarious 
objections'were raised and ia the end the court executing the decree passed

® First Appeal No. 64 of 1918, fro;n an order of E . H. Ashworth District 
Judge of Oawapore, dated the 6th of April, 1918.
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ih a  following order :—  “ Tha sale is set aside ; the application foK execution is 
struck off. The attachment will remain,”  Farther applications wero mide 
for the execution of the decree, but they did not relate to the houso in queatioii. 
As the result of these execution proaesdinga the decree was satisfied in part 
and tho papers were sent back to the court which passed the decree. Later 
on the decree-holdor applied for the exeoation of the decree by sale of a part 
of tho house. In the iaterval betweon this application and the time when t h e  

decrea was sent back to the court which passed it, tho judgment-debtor had 
sold the property to the plaintiffs. The plaintiffs objected to the application 
for execution that they were the owners of the house and it was not saleable 
Eeld that the attaohm'int had oome to an end on the decrac'holders’ applica
tion beiug struck oS, and that a good title had passed to the plaintiffs by the 
sale. The word “ default ”  used in order X X I, rule 57, of the Oode of Civil 
Procedure is not restricted to default of appearance or matters of that desctip. 
tion. It means a failure to do what tho decreo-holder wa3 bound to do, that 
is, to go on with his application and have the property sold. Naniuna Bibi v. 
Rodha Miah (I) followed. ValiaJcath Puthiah v, Manaklcai Fara'inemaraii
(2) and Kamtari Satyan%rayana v. Qo^isetti Narayana Sioami Naidu Oaru
(3) dissented ftom.

T he facts of this case arc fully stated in the ju'lgmenb of 
Ttjdball, J.

Pandit Kailash Nath Katju, for the appellants.
Mr. i\T. G. Vaish, for the respondents.
E ic h a k d s , C. J. This appeal arises under the foliowiog 

circumstances. Certain property was attached in execution of a 
simple money decree as far hack as the ĵ ’ear 1914, Various 
objections were raised. The property, which consisted of a 
house, had been sold and purchased by an auction purchaser. 
It turned out that the whole house should have not been sold. 
The auction purchaser naturally complained that he had bid 
for a whole house and not a part of a house, and in the end an 
order was made by the court executing the decree to the follow 
ing effectt “  The sale is set aside. The application for exeaufcioii 
is struck off. The attachment will remain.” Further applica
tions were made for execution o f the decree, but no application 
was made in respect o f tho property now in dispute, which 
consists'of a part of the house to which we have already referred. 
Eventually, in the year 1916, a further application in execution 
was made and it was asked that portion of tho house should be 
sold, Au objectipn was raised on behalf of the respondent,

(1) (1911) I. L. E„ 38 Oalc., dS2. (2) (1915) 35 Indian Oases, 840,

(3) (1916) 28 Indian Cases, 300.



Sheo Narain, that he had purchased a portion of the house in 
the year 1916. The decree-holder replied that the attachment . 
was still subsisting and that therefore the judgment-debtor Hdsain

could convey no title to Sheo Narain as against the decree* '>>•
holder. This contention met with the approval o f the court N a baih , 

of first instance. In appeal the learned District Judge held 
that no attachment as against the property was subsisting 
in the year 1916 when the sale was made. H e therefore 
remanded the case in order that the court below might try 
whether or not the sal© was a bond fids sale to Sheo Narain, 
and other issues. The present- appeal is against the order 
of remand, and it has been strenuously urged that the 
attachment still subsisted in 1916 by virtue of the order that 
was made in the year 1914 to which we have already re* 
ferred. I  think the view taken by the lower appellate court 
was correct. Rule 57 o f order X X I  o f the Code of Civil 
Procedure is as follows :—

“ Where any property has been attached in execution of a decree 
but by reason o f  th e  dearee-bolder’s default the court is unable to proceed 
further with the application for G xecu tio iij, it shall either dismiss the 
applicatioQ or for any sufficient; reasoa adjourn the proaeedings to a 
future date. Upon the dismissal of such application the attaohiBeut shall 
coase.”

In  my opinion the order o f the court below amounted to a
dismissal of the application for execution. It  certainly was not
an adjournment. It therefore seems to me to follow that i f  the 
application can be said to have been dismissed by reason o f  the 
“  decree-holder’s default," the attachment ceased npon the dismis« 
sal of” the application. It is contended that there was no 
“  default ”  on the part of the decree-holder. In  the present case 
it seems to me that there clearly was a default. The decree- 
holder, owing to the confusion as to the property and the sale, 
was unable to proceed with that application and was determined 
to make a fresh application for execution in respect of this 
property i f  so advised, which fresh application he eventual ly 
made. I t  was contended that the default o f the decree-holder ”  
means only those cases in which ihe decree-holder fails to put in 
an application or fails to deposit fees or some such matter, and 
in support o f  this contention the following cases have beeh
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quoted Satyanamymia  v. Gopiselti Narayana
Swami Naidu Garu (1) and Yalialmtli FufMah  v. 'Alanaklcal 

Hubain Fammeswardn (2). I  sec no reason wliy iliis restricted
Sheo meaniiig should be given to the -words in the rale. Pre-

N abain , v io u s  to the passing o f the present Code o f Civil Procedure,
there was considerable conflict as to the oflect of “  striking off,”  
oij ia other words, dismissing an application for execution. It  
was to put an end to this conflict that an alteration was made by 
the present Code. The exact point arose in the case of Namivna 
Bihi V. Rosha Miali (3), in which case I think it was rightly 
decided that the words in the rule were not restricted to default 
of appearance or matters of that description, It  really means 
a failure to do what the decree-liolder was bound to do, that is, 
to  go on with liis application and Jiave the property sold, I  am 
supported in this view, I  thinkj by the provision in the rule itself 
that in a fitting case the application for execution can be 
adjournedj in which case o f course the attachment could be 
maintained, I  would dismiss the appeaL

Tudball, fully agree, I  think a little more stress
should be placed upon the actual facts of this case, [The whole 

. house was sold by mistake instead of only a share therein on the 
24th of Ootobeij 1914« The sale was set aside at the request o f 
all the parties concerned^ This decree had been originally passed 
in the Comti of Small Causes at Lucknow, and it had been trans» 
ferred for execution to the court o f the Munsif in Cawnpore, 
When the sale was set aside the Munsif called upon the decree- 
holder to proceed with his application. In reply to this on the 
10th of December, 1914  ̂ the decree-holder said Let the 
execution case be dismissed but the attachment be maintained, 
I  -will put in another application afterwards so that there will 
be no legal diffioalty/’ The court thereupon passed the order as 
asked by the decree-holder The execution case is struck off, 
the attachment maintained and the costs will be borne by the 
judgment-debtor.”  After this the Mxinsif returned the decree 
as unexecuted to the Lucknow court. The decree-holder again 
applied to the Lucknow court to transfer the decree for further 

|1) (1916) 88 Indian Oases, 300. (3) (1915) 35 Indian Oases, 240„

(S ) (1 9 1 1 ) I L  R .,88:O a lc .,;m
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execufcioiit A  iresii cerfcificate was seiifĉ  On tiie 21si of January^
1916, fresh application for execution was made for the attach.- --------------
ment o f a sum of Es. 250 belongiog to the jndgmenfc-debtor in 
the hands of a pleader, Tlis case was transferred to the Small „
^  ... “ . S h e o
Cause Oourt, the sum v/as realised and tlie application for NABiiN.
execiitioii was strnok off on fclie Sth -of March, On the 14th of 
March another fresh application for execution was made for 
attachment and sale of certain movabie property. The decree 
v/as further partially satisfied and that application for execution 
was struck oli on the 31st of April, 1916. Again, the papers 
were returned to the Lucknow court. Then the property now in 
dispute was sold by the judgment'debtor to the present respond
ent. The decree-bolder then applied for fresh execution of his 
decree and he asked to have the share in this house sold. To 
my mind it is clear and beyond all doubt that the decree^holder 
in December, 1914<, did not wish to proceed further with his 
then pending application for execution, and it  was in fact dismis
sed by reason o f this default in carrying on proceedings. To 
my mind order X X I, rule 57, clearly and distinctly applies to
the present case. The fact that the court in dismissing the 
application said the attachment should continue makes no differ
ence. The law distinctly says that in these circumsfcanees the
attachmonfc shall cease. The decision in Asiss Bahlish v. Kaniz  '
Fatima Bibi (1), a decision to which I  myself was a party, is 
placed before me in support of the present appeal. It clearly 
does not apply, nor is there any discussion in my judgment of 
the meaniag o f the word default.”  What is said in that 
judgment cannot be divorced from the facts o f that case.
In  that case there had been a wrong order passed by the High 
Court dismissing an application for execution, That order was 
subsequently set aside on review, with the result that the appli
cation for execution was never dismissed at all. The ruling has 
no application to the circumstances of the present case.

By the Court.—The order of the Court is that the appeal 
be dismissed with costs.

Appeal dismissed..
(1) (1912) I. L . R., 34 All,, 490.
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