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PRIVY COUNCIL.

BANWARI LAL (ProAmnTipy) v. MAHESH (DEFENDART),
[On appeal from the Courl of the Judicial Commissioner of Oudh.]
Bvidence— Admissibility of evidence—Horoscope produced in proof of plaims
8P s age—Document ot entered i list as required by order VII, ruls
14, of the Civil Procedure Code, 1908—Refreshing memory of witness by
doewment written by him af lime of plaintiff’s Lirth-Limitation Act,
1908, section 7, and ariicle 126,

A question of whether or not a suit was barred by limitation under section
7 and article 126 of the L imitation Act, 1908, depended on the age of the plain-
tiff, Oge of the witnesses produced a horoscope which had not been entered
in the list of documents as required by order VLI, Rule 14, of the Jods of Civil
Procedure, 1908, and on an objection by the defendant, was rejected by the
Trial Judge as inadmissible in evidence.

Held that, it was wrongly rejected ; the horoseope was not a document to
be relied upon 28 & probative document in itself, but it was a record made by
the witness at the timie to which he was entitled to refer for the purpose of
refreshing his memory and it was therclore admissible,

APpEAL 88 of 1¥17 from a judgment and decree (12th May,
1913,) of the Court of the Judicial Commissioner of Oudh, which
reversed a decree (2nd January, 1914,) of the Subordmate Judge
of Gonda.

The facts are sufficiently stated in the judgment of the
Judicial Commistee,

The Subordinate Judge decided in favour of the plaintiff
appellant. On appeal the Court of the Judicial Commissioner of
Oudh (L. StuarT, 1st Additional Judicial Commissioner, and
KanmATYA LAL, 2nd Additional Judicial Commissioner) dismissed
the sutt with costs,

On this appeal, which was heard ex parte.

De Gruyther, K. C., and B. Dube for the appellant.

1918, July, 16th.—The judgment of their Lmdslups was
delivered by Lord PHILLIMORE : —

The appellant is the plaintiff in this aetlon which was brought
by him on the 2nd of January, 1913, against the present respon-
dents and others to recover certain shares in the village of

- Ferozpur which hal been conveyer by his father to Kali Prasad,
the ancestor of the present respondents, defendants 1 to 24, by

# Pragent i—Tord ArgiNgow,, Lord Paintivopm, Sic JomN Epag, and Mr.
AMFER ALI
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three deeds of sale, dated the 20th of April, 1889, the 6th of Janu-
ary, 1892, and the 18th of April, 1894,

By the first & 2-anna share was conveyed for 4,000 rupees;
by the second a l-anna share for 2,000 rupees; and by the
third a like share for a like amount.

The defence was that as to the first sale it could not be
attacked by the plaintiff, as he, according to his own case, was nog
born at the time, and his father was the sole proprietor, not
being joint in family, and could deal with the estate as he
thought fit ; that as to all of the sales, there was neccssity for
them, and that the money was not raiscd for immoral purposes.
Further, there was a plea of the statute of limitations,

The point as to this plea turns upon these facts. The period
for attacking such a sale in ordinary cases is fixed by article 126
of the Indian Limitation Act at twelve years. But by sce
tion T~ ‘ )

“If a person entitled to institule a suit or make an application be, at the
time from whioh the period of limitation is to be reckoned, a minor, or insane,
or an idiot, he may institute the sult or make the application within the same
period after the disability has ceased as would otherwisc have beon allowed
from the time prescribed therefor in the third colmma of the second sohedulo
hereto annexed.” :

The time prescribed is three years. The plainbiff’s case is
that he was born on the 4th of January, 1892. He would come
of age at 18, and then he would have threec ycars, which would
take him to the 4th of January, 1913,

The case for the defendants was that the plaintiff was ab
least 28, o

The Subordinate Judge devided for the plaintiff on all
points, He held that there was no necessity for any of the
sales; that the money raised by them was used for immoral
purposes; that, as vegards the first sale, the plaintiff could
attack it though he was not born at the time, because his fasher
was not separate in family but joint with his own brother aund
apparently other relatives, and because ¢ the alicnation made by
one member of the coparcenary body can he objected to by
another member born subsequently.” He found that the
plaintiff was born on the 8th of January, 1892, and had therefore
instituted bis suit,in time to save the statute of Hmitations,
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On appeal the Judges of the Court of the Judicial Commis-
sioner of Oudh took a different view, The Judges found that
the plaintiff’s father was separate in family at the time when

the first sale was made, which rendered it unnecessary to decide:

upon the proposition of law upon which the Subordinate Judge
had acted. As to the second and third sales, they were of
opinion that certain sums, to wit, 1,622 rupees, of the moneys
received on the second sale, and rupees 153-12-0 of the moneys
received on the third sale, were applied in payment of antecedent
debts, and that to this extent the sales could be supported, but
to no greater extent. They found, however, that the plaintiff
had not established ‘‘that he attained majority within three
years before suit’ and therefore they dismissed his suit. Hence
this appeal. '

Their Lordships will deal first with the point as to the
plaintifi’s age. As the appeal was heard ex parie, the evidence
on this matter was reviewed at the Bar with minuteness and
care, There were three witnesses whom the Subordinate Judge
saw and upon whose evidence he relied. The first was Shiva
Lal. He was the family priest. He said that on the day of
the plaintiff’s birth he was in the village and that he made
notes of thé birth of the children of his disciples, and he produced
a manuscriph almanack with the entry of the birth of the
plaintiff on the 4th of January, 1892. Points are made against
this evidence, first, that he was a resident of Bindraban and not
of Ferozpur, but it is established, and indeed it is for one reason
part of the defendant’s case, that the plaintiff's family were by
origin of Bindraban, and, secondly, that he did not produce a
horoscope. It will be seen, however, that the third witness did
produce one,_ - - ‘

The second witness was Girdhari Lal ; he was a first cousin,

and says he was in the village at the time of the birth, and

he fixed the date as being the 4th of January, 1892, that on

which his grandmother died and upon which he annually . per-
forms certain religious rites. He says that he and his mother

were the only relatives in the house at the time, and bha,{;mlie‘,
went .away next day with his. mother to his grandmother’s

funeral,

1938

" BANWART

LAL
"I).
Mammgm.



1918

BaNwWARD
Lar,
v,
ManzxsH,

66 THE INDIAN LAW REPORTS, [voL. x11,

The Judges of the Court of Appeal thought that he was
—in saying that he wasthe only male of the house present--
contradicted by another witness, Baldeo, who said that he was
called by the father to the house on the day after the birth, and
alsc thought that it would he improbable that Girdhari Lal and
his mother would in the circumstamnces go away to his grand:
mother's funeral; but there Is no necessary inconsistency
between the two witnesses, as the father way well have returned
on the next day, and this may also explain why Girdhari Lal
went away to the grandmother’s funeral, '

Baldeo, the third witness, is a Pandit. He produced an
almanack and horoscope. Objeetion was taken to this document
on the ground that it was not entered in the list of documents
as required by order VII, rule 14, and it was rejected by the
Subordinate Judge. This was an error. The document was not
one to be relied upon as a probative document in itself, but it
was a record made by the witness at the time,to which he was
ontitled to vefer for the purpose of refreshing his memory.. In
any case the eriticism of the Judges of the Court of Appeal, that
there was no horoscope, was not well-founded. Baldeo also
deposed to the 4th of January, 1892, as the date,

Then there was a fourth witness, Kali Din, to whose
evidence on this point no reference was made in the judgments
of either courtf, possibly because his principal evidence was with
regard to the immoral consideration for one of the deeds of sale,
But his evidence on this other point seems to have been
believed, and he says that the plaintiff was born three days
before the execution of the deed of sale of the 6th of Jannary,
1892, which would be the 8rd of January, or only one day
different from that deposed to by the other witnesses.

The only evidence offered on this head by the respondents
is that of the principal defendant, Mahcsh, He said that the
plaintiff was 26 or 27 when the last deed, that of the 18th of
April, 1894, was executed. This was an extravagant statement,
Then ke reflected and said, that the plaintiff was 6 or 7, which
would make the plaintiff born somewhere about 1887 and make
him 24 or 25 at the date of the instivution of the suit, the case as
made by the defendant’s pleader being that he wag at least 28,
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The plaintiff also produced three doctors of repute who
examined the plaintiff, one on the 9th of March, 1913, and the
other two on the 15th of May, 1913, and thought that then he
was about 21, They admitted, as might be expected, that they
could not speak positively toa year or so; but as betwcen the
two cases, their evidence is of value as showing that the age
attributed by the defendants to the plaintif would not be
medically probable,

Comment was made in the judgment of the Court of
Appeal on the fact that the plaintiff did not produce his father
or mother ; but the father, who was made a defendant in the
suit, and whose acts and character were impugned, was a witness
rather to be called for the defendants than for the plaintiff;
and no question seems to have been raised at the trial as to the
absence of the mother, If any point had been made about her
absence it is quite possible that an explanation might have been
offered.

There remained one further matter upon which the Judges
of the Court of Appeal commented unfavourably, The case for
the plaintiff, as stated in his plaint and made by his witnesses,
was that he was born on the 4th of January ; but his statement
on oath, made at the time of the settlement of the issues, was
that he was born on the 6th. Either date is equally good for
his case. He could not himself know on which day he was
born, and if he made some error or misstatement to this véry
trifling extent, it would not destroy his case. It is possible, as
it was suggested ab the Bar, that he might usually reckon
according to Hindu chronology, and may have made some mistake
in transferring this,into an English date.

Upon the whole their Lordships see no reason for differing
from the finding of the Subordinate Judge in the matter, and
they are of opinion that the plaintiff brought his snis in time, -

As to the first sale deed, the fin !ing in the Court of Appeal
that the plaintiff's father was separate in fact at the time of its

“execution, and could dispose of his property as he pleased, has
. not been successfully impeached, and this deed must anybow .
stand. - And as to the second and third sales, their Lor’ds‘h‘i:ps:
upon consideration are not disposed to disturb the findings of
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the Court of Appeal. The plaintiff can therefore only get these
deeds set aside upon the terms of repaying the several sums
which were applied to pay antecedent debts.

It will be the principal only of these sums that the plaintiff
will have to pay, as the defendants have been in possession of
the estate.

The Subordinate Judge made a decree in favour of the
plaintiff for mesne profits, and rightly from his pomnt of view,
because the deeds were to be unconditionally seb aside, Bub
inasmuch as in the view of the Court of Appeal, which their
Lordships accept, they are only to be seb aside upon payment
of certain sums, the defendants must bo deemed to be lawfully
in possession until they are sot aside,":md are therefore not
accountable for mesne profits.

Their Lordships will therefore humbly advise His Mujesty
that this appeal should be allowed, that the decree of the Court
of the Judicial Commissioner of Oudh should be reversed, and
that the plaintiff should have a decree setting aside the sccond
sale and giving him possession of the l-annn share in 't'hekvillage
Ferozpur, which passed by that sale upon payment of 1,622
rupees; and seyting aside the third sale and giving him
possession of the l-anna shave which passed by it on payment
of rupees 153-12-0, and that the -plaintiff should have the
costs in both Courts below and of this appeal.

Ap peal allowed.
Solicitors for the appelllmt i~ Watkins and Hunter,

Jo VoW,

APPELLATE CIVIL,

Before Mr. Justice Piggoté and Mr, Justice Walsh,
LAKHPAT RATI anp orurk8 (Prarneives). o, SRI KISHAN DAY
AND 0THERS (DEFENDANIE)H
Aot No. V of 1888 {Inventions and Designs det ), .section 29— Suit for
infringement of pateni—Defence that invention was fob mogwet® New
combination of old malerials .?
The plaintifis patented a prooess of manufacturing bansloohan }m nmdwxn&l
preparation made by caleining portions of the bamboo plfmt) of which the

* Pirst Appe"nl No. 178 of 1917, from a decreo of Boti Raghuvamm Iml Addi-
tional J udge of Farrukhabad, dated tho 14th of Fobruary, 1917,



