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1918 independent execution. We mention this fact as further illust”-
—   rating our decision upon the preliminary objection.XviAH J AQIB j •» *j 7

Appeal decreed. 
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Before Si)' Hennj Richards, Knight, Chief Justice, and Mr. Justiee Tudhall, 
EMPEROR V. EH AG W ATI.*

Criminal Procedlira Code, sootion 512—Evid&noQ iaJccn against accused 
persons who have absconded-Oondilions precedent to the use of suoh 
evidetice against accused token arrested.

A Magistrate recording evidence under the provisions of section 5l2 of the' 
Code oi Griminal Ptocedaro put on record a finding that th,e accused liad 
absconded, but did not fuitber state thai; tbero was no immediate prospect oi 
their arrest. There was, however, evidence on (iho record from whioh Iia 
might have reasonably inferred that there was no immediato prospoot of their' 
arrest.

Held that, the evidence so recordecl was admissible against the aoouaod 
■when s u b s e q u e n t ly  a r re s te d . Emperor v. Mustam (1) d is t in g u iB h e d .

T he facts of this case are fully stated in tiKe judgment o f the- 
Court,

Mr. 0 . Ross Alston (with him Babu P iari Lai Banerji), fo r  
the appellant.

The Assistant Government Advocate (Mr. R, Malcomson), for' 
the Crown.

R io h a e d s , C, J., and T u d b a l l  J. The accused in this casd' 
has been found guilty of murder and sentenced to transportation 
for life, The alleged murder took place as far bac'k as the 24th of 
June, 1904. A  trial took place in respect of this murder in the 
year 1904i and one Khedu was convicted. He was sentenced in 
the first instance to transportation for life, but that sentence was 
subsequently enhanced by the High Court to a senteiiee of death. 
The present accused was arrested on the 8th of February, 1918,. 
at Madras.. He was put upon his trial and convicted and 
sentenced to transportation for life. The depositions of three 
witnesses were used as evidence against him. A ll these three 
persons were dead. Mr. Boss Alston, on behalf of the appellant, 
has raised the point that these depositions were not admissible. 
The Magistrate in the year 1904 took the evidence of these

* Criminal Appeal No 459 of 1918 from an order of Abdul Hahm, Addi. 
tional Sessions Judge of Allahabad, u.t Mitmpur, dated the 31st o£ May, 1918.

(1) (1915) I. L. S ., 38 All,, 29.



witnesses having previously made the following order :— “  I find 
that Mahabir and Bhagvvati have absconded. The evidence which 
I am about to take will be regarded as taken under section 512 
of the Code o f Criminal Procedure as regards Mahabir and 
Bhagwati.”  The poinb raised by the learned counsel is that the 
omission in the order of an express finding that there was no 
immediate prospect o f arresting the two persons renders the 
evidence inadmissible. In support o f  this contention the case of 
Emperor v. Rtistam  ( ] )  has been quoted, In that case a person 
was put upon hia trial some time after an offence had been 
committed. The evidence o f certain witnesses, who iiad been 
examined previously, was admitted at the trial. The evidenc?, it 
seems, purported to have been taken under section 512. A t page 
31 the learned Judges say ; — The learned counsel for the 
appellant contends that the said evidence is inadmissible inasmuch 
as no proof of the absconding of tha accused had been form ally 
rejeived and recorded prior to the examinalion of the said 
witnesses. We think that this objection is valid and must prevail. 
In section 512 it is distinctly laid- down that if it is proved that 
an accused person has absconded and there is no immediate pros
pect of̂  arresting him, the courfc competent to try or commit for 
trial such person for the offence complained o f  may, in his absence, 
examine the witnesses (if any) produced on li^ialf oF the prosecu
tion and record their deposition. It is clear from  the language 
o f  the section that the court whicii records the proceedings under 
it, must first of all record an order tlicbt in  its opinion it has 
been proved that the accused has absconded and that there is no 
immediate prospect o f his arrest. ISTo such finding appears on 
the file of 1897, in fact no evidence was taken in  that year to 
shoiu that the 'present appellant had absconded and that there 
was no immediate prospect of his arrest. The^evideace of 1897, 
being inadmi-^si )le, the conviction of the appellant on the basis o f 
such evidence cannot stand ”

It  would seem from this passage that the learned Judges 
looked at the file of the previous trial and found that there 
was no evidence from which the Magistrate could draw the 
inference that the accuse 1 was absconding and that th'jre was no ;

(1) (1915) I. L . R ,  38 A ll., 29.
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immediate prospect of his Mrest. In the present rase we fin.i 
that a witness was examined who proved that the accused were 
absconding and from his evidence the Magistrate might most 

B h a g w a t i ,  p e a s o n a b l y  have inferred that there was no immediate prospect of 
their arrest. In the evidencs as recorded by the Magistrate the 
witness actually"^said that the accused had absconded and that there 
was no prospect of arresting them and that action under sections 
87 and 88 had been taken by the court. In the passage wo huve 
quoted the learned Judge who delivered the judgment says 
“ It  is clear from the language of the section that the ccun, vviiich 
records the proceedings under it must first of all record au order 
that in its opinion it has been proved . . . "

Tne section nowhere says that the Mogistrate unist re'-on! a 
tiudiug. W e wish to make it quite clear than in our opinion 
a Magistrate before recording evidence imder fcoctioQ 512 ought 
to be satisfied that the accused is absconding and that there is uo 
immediateprosp.ct of his arrest, and it is certainly advisable that 
he should recite in his order that he finds this to bo the cafse. 
However, in this case we find that the Magistrate had clear 
evidence that the accused were absconding, and evidence from 
which the Magistrate might reasonably infer that there was no 
immediate prospect of their arrest. In liis order ho expres.sly 
states that he is taking the evidence under section 512. The 
presun'iption is that the Magistrate did las duty and did not 
record the evidence under section 512 unlawfully. } n our opinion 
the mere fact that the learned Magistrate did not recite a finding 
that there was no immediate prospect o f the arre t of the accused 
does not render the evidence inadmissible. In the present case 
neither of the accused were very promptly arresti'd. 0,?e was 
only arresxed in the present year and the other is still ab.s- 
conding. We think that th j evidence was clearly admissible, 
Onca we decide this paint we see no reason whatever to diifer 
from the conclusion arrived at by the court below. The evidence 
was believed at the original trial and there is no j'eason to doubt 
it. We dismiss the appeal.

Appeal dismissed.
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