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independent execution. We mention this fact as further illust-
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) Before Sir Henry Riehards, Knight, Chief Justice, and My, Justice Tudball,
Ju‘%g?sél. BEMPEROR v. BHAGWATIL.* ‘
——— Criminal Procedure Cods, section 512—Hvidence faken ogainst accused
persons who have absconded ~Conditions precedent to the use of such
evidence against aceused when arrested.

A Magistrate recording evidence under the provisions of section 512of the

Code of Criminal Procedure pnt on record a finding that the accused had

absconded, but did not further state thas there was no immediate prospoct of

their arrest. There was, however, evidonce on the record from which he

" might have reasonably inferred that thore was no immediato prospect of their

arrest.
Held that, the evidence so tecorded was admisgible against the accused

when subseguently arrested., Emperor v. Rustam (1) distinguished.
Tux facts of this case ave fully stated in the judgment of the:
Court.

Mr. . Ross dlston (with him Babu Piard Lal Banerjt), for
the appellant,

The Assistant Government Advocate (Mr. B, Malcomson), for:
the Crown.

Ricmarps, C. J., and TupBaLL J. :—The acensed in this case:
has been found guilty of murder and sentenced to transportation
forlife, The alleged murder took place as far back as the 24th of
June, 1904. A trial took place in respect of this murder in the
year 1904 and one Khedu was convicted. He was sentenced in
the first instance to transportation for life, but that sentence was
subsequently enhanced by the High Court to a sentence of death.
The pressnt accused was arrvested on the 8th of February, ]918,;
at Madras.. He was put upon his trinl and convicted and.
sentenced to transportation for life, The depositions of thres
witnesses were used as evidence against him. All these three
persons were dead. My, Ross Alston, on behalf of the appellant,
has raised the point that these depositions were not admissible,
The Magistrate in the year 1904 took the evidence of those

* Criminad Appeal No 459 of 1918 from an order of Abdul Halim, Addi. v
tional Bessions Judge of Allchabad, st Mirzapur, dobed the 31sh of May, 1918,
(1) (1915) 1, L. R,, 88 AlL, 29.
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witnesses having previously made the following order :—* I find
thas Mahabir and Bhagwati have absconded. The evidence which
I am about to take will be regarded as taken under section 512
of the Code of Criminal Procedure as regards Mahabir and
Bhagwati”’ The point raised by the learned counsel is that the
omission in the order of an express finding that there was no
immediate prospect of arresting the two persons renders the
evidence inadmissible. In support of this contention the casc of
Emperor v. Rustam (1) has been quoted.  In that ease a person
was put upon his trial some time.after an offence had been
commitbed. The evidence of certaln witnesses, who had been
examined previously, was admitted at the trial, The evidenes, it
scems, purperted to have been taken under section 512. At page
81 the learned Judgessay:—* The learned counsel for the
appellant contends that the said evidence is inadmissilile inasmuch
as no proof of the absconding of th: acensed had been formally
rezeived and recorded prior to the examination of the said
witnesses. We think that this objection is valid and must prevail.
In section 512 it is distinetly laid. down that if it is proved that
an accused person has absconded and there is no immediate pros-
pect of arresting him, the court competent to try or commit for
trial such person for the offence complained of may, in his absence,
examine the witnesses (if any) produced on biehalf of the prosecu-
tlon and recor.d their deposibi’oﬁ. It a5 clear from the language
of the section that the cowrt which records the proceedings under
at, must first of all record amn order that in its opinion it has
been proved that the accused has absconded and that there is no
immediate prospuct of his arrest. No such finding appears on
the file of 1897, in fact no evidence was taken in that year to
show that the present appellant had absconded and that there
was no immudiate prospect of his arrest. Thelevidence of 1897,
being inadmissiyle, the conviction of the appsllant on the basis of
such evidence cannot stand ”
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Tt would seem from this ‘passage that the learned Judges

looked at the file of the previous trial and found that there

was no evidence from which the Magistrate could draw the
inference that the accisel was absconding and that there was no’

(1) (1915) I L. R, 38 AlL, 29,
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immediate prospect of his :rrest. In the proesent rase we find
that a withess was examined who proved that the accused were
absconding and from his evidence the Magistrate might mosm'
reasonably have inferred that there was no Immediate prospect of
their arrest. In the evidencs as recorded by the Magistrate the
witness actually said that the accused had absconded and that t‘.l}ere
was no prospect of arresting them and that action under sections
&7 and 88 had teen taken Ly the court. In the passage we have
quoted the learned Judge who delivered the judgment says i
“Tt is clear from the language of the section that the court which
records the proceedings under it must first of all record an order
that in its opinion it has been proved . . ’

The section nowhere says that the Magistrate must record a
findiug. We wish to make it quite clear than in our opinion
a Magistrate before recording evidence under sestion 512 ought
to be satisBed that the accused is absconding aund that there is no

»

immediate prosp.ct of his arrest, and it is cortainly advisable that
lie should recite in his order that he finds this to be the case,
However, in this case we find that the Magistrate had elear
evidence that the accuced were ahsconding, and evidence from
which the Magistrate might reasouably infer that there was no
immediate prospect of their arrest. In his order he expressly
states that he is taking the evidence under section 512, The
presumption 1is that the Magistrate did his duty and did not
record the evidence under seetion 512 unlawfully. In our opinion
the mere fact that the learned Magistrate did not recite « finding
that there was no immediate prospect of the arre t of the ageused .
does not render the evidence inadmissible. In the present ease
neither of the accused were very promptly arvested. Ooe was

ouly arrested in the present year and the other is still abs.
conding. We think that ths evidence was clearly admissible,

Onc: we decide this point we see no reason whatever to difter

from the conclusion arrived at by the court below., The evidence

was believed ab the original trial and there is no reason to doubi
it.  We dismiss the appeal.

Appeal dismissed.



