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Before Sir Henry Uichard^, Knight, Chief Jiistiec, and Mr. Justice Tudball.
H A SA N  A L I  K liA N  ( P l a i n t i f f )  v. A ZH A U -U L -H A S A N  and oth eh b  J

(DBB'EHDAMaS).* _______ !.._1

Mortgage— Oo}%stni,clion of document— Mortgags of entire sixteen annas of 
village without reserDation— Qi'ove lands.

Where a aamiudar moi-tgages his oatire g imiudari rights in a village 
without auy reservation whatever, there is no reason why the mortgage should 
not te hold to include tha mortgagor’ s rights in grove land, purchased some 
time before the exeoufcioa of the mortgage.

T he facts of this case were as follo-ws : ~
One Ali Mazhax was the sole proprietor of the entire 16 annas 

o f a certain zamindari mahal. He obtain.ed decrees against certain 
persona who held certain shares in three groves, and in execution 
thereof he purchased those shares, namely, groves numbered 
231 and 344, and in grove No. 778. Sub3e(|ueuti to the purchase 
he executed two mortgages, by which he hypothecated “  the entire 
16 annas zaraindari together with all appurtenances, without any 
exception or reservation.” . The mortgagee brought; a suit for sale 
on the mortgages, and in execution of the decree for sale purchas­
ed the entire property herself. She then sold all her rights to 
the present plaintiff. The defendants^ sons of Ali Mazhar, were 
entered in the revenue papers as tenants of the groves in-question, 
and were in possession thereof. The plaintilf sued for possession 
o f the groves. The plea raised in defence was that A li Maahai’s 
rights as a grove-holder were separate from his zamindari and were 
not comprised in the mortgages and, consequently, had not passed 
by purchase to the plaintiff. The court of first instance decreed 
the suit, but the lower appellate court sustained the defendants’ 
plea and dismissed the suit. The plaintiff appealed to the High 
Court, The appeal coming on for hearing before a single Judge 
was referred by him to a Bench of two Judges,

Babu P iari Lal Banerji (with Mr. B. E. O'Gonor and Mr.
8. A. Haidar), for the appellant;—

A t the date o f the mortgages by A li Maahar he was the sole 
samindar, and consequently he could not at the same time also

*  'Becond Appeal,No, 1255 of 1916, from a doorea o f ' Kiinwiir Sen, SuhocSi-; _
Bate Judge of Allahabad, dated the 22nd of May, 1916, reveesing a decree of 
Triloki Hath, Seooad Additional Munsif pi AUa-habadj d’̂ ted the 13th ot Apsil#
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hold inferior rights in the same land. By his purchase he ac­
quired the rights of the grove-holders, but those rights merged 
completely in his zamiiulari rights. I f  there had been other co- 

 ̂ sharers in the zamindari, then it would be possible that he eould
have possessed distinct grove-holder’s rights as against the pro­
prietary body. The case of Har Led v. Hwimtit Mai (1) was 
discussed and distinguished. The mortgages were very com­
prehensive and expressly left no reservations of any rights what- 
soever.

Mr. N ihd Ghand (for Mr. W. Wallach, with him Muasbi 
ffaribans Sahai), for the respondents

The mortgages were only o f the zamindari rights, and A li 
Mazhar intended to keep apart the rights o f a grove-holder which 
he had acquired. Merger was a question of intention, and the 
lower appellate court had found that the intentiou of A li Mazhar 
was to. keep those rights separate. The case o f Amatoo v, 
MuJcsud Ali (2) was relied on. As was pointed out in the case 
mentioned by the appellant, a grove-holder’s rights would not 
necessarily or ordinarily be included in the ter.m zamindari 
property.

Babii Fiari Lai Bcmerji, was not heard in reply.
R ic h a e d s , C . J., and T o d b a l l ,  J.:-—T h e  foots connected with 

this appeal may be shortly stated as follows ;— One A li Mazhar 
having become the owner of the sixteen anna mahal mortgaged 
the same to the plaintiff’s predecessor. The mortgage is most 
comprehensive in its terms, the mortgagor purporting to mort­
gage his entire interest without any sort of reservation. A  
decree was obtained on foot of this mortgage. The property was 
sold and purchased by the plaintiff or his predecessor. The pre­
sent suit is brought to recover certain fractional shares ia three 
groves. It appears that prior to the mortgage which we have 
mentioned above Ali Mazhar obtained decrees against certain 
persons who had certain rights as grove-holders. In execution 
of these decrees he put up to sale the interest ( whatever it was) 
of the grove-holders and purchased it himself. The arguroent 
put forward on behalf o f the defendants is that tins interest was 
an interest separate altogether from the aamindari, and it did nob

(i) Weekly Notes, 1885; p. 305. (f') (1914) 28 laclkn 314.
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form portion of the mortgaged property, and consequently did 
not pass to the plaintiff when he purchased under the mortgage 
decree. It seems to us that this contention is not sound. We 
have already mentioned that the acquisition of the grove-holder’s 
interest was prior to the mortgage and we have referred to the 
terms of the mortgage deed. There was no reason of any kind 
why the interest of the grove-holders should not merge in the 
inheritance. AH Mazhar was the sole owner of the sixteen anna 
mahal. At that time there was no reason why it would in any 
way be for the benefit of Ali Mazhar to keep outstanding the 
interest of the grove-holders. It is absolutely clear under the 
circumstances of the present case that the interest of the grove- 
holders, purchased and acquired by Ali Mazhar, merged in his 
estate as zamindar. Furthermore the very terms of the mort­
gage deed are quite wide enough to include and comprehend 
every interest that he possessed at the date of the mortgage in. 
the sixteen anna mahal which he sold. We allow the appeal, 
set aside the decree of the lower appellate court and restore the 
decree of the court of first instance with costs in ail courts.

A ppeal allowed.

Before Sir H m ry Biohards, Knight, Ohief Justies, anid, Mr, Justice TudbaU. 
HIRDE N AR AIN  (Jo d s m e n t -d e b to e )  v . ALAM  SIITQ-H (DBCEBE-EOr.DEE) * .

Act No, I X  of 1908 (Indian Limitation Act), section i — Act Wo. X  of 1897 
fGen&ral Clauses ActJ, section 10— Tre-emption— Time for payment of 
emptivQ price not to be extended beyond period fixed ly  decree.

Seld  that neither section 4 of the ladiaa Limitation Act, 1908, nor seotioU 
10 of the General Clauses Act, 1897, applies to the payment of money payable 
by the suoosssfnl plaintifi under a decree for pre-emption.

T h e  facts of this case were as follows : —
In a suit for pre-emption a decree was passed, on the 11th of 

October, 1915, in favour of the plaintiff, directing him to deposit 
in court the sum of Rs, 2,000 . within sis months. The decree 
further provided that in the event of the plaintiff failing to do so the 
suit would stand dismissed with costs. The 11th of April, 1916, 
was a holiday. On the 12th of April, the plaintiff brought the

• Seoond Appeal No. 1644 of 1917, from a decree of J. H. Ouming, , 
Ksfcriot Judge of Sahairanpur, dated the 16th of July, 1917, reversing a decseie 
of B . B ; Heave, Subordinate Judge of Dehra Dun, dated tha 15th of July, ; 
1916.
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