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Before Mr, Justice Abdul Baoof.
T M A KHAN L A L, PAESOTAM DAS (D e p e n d a h t b ) v, OHDNNI LAL, BIRJJUIIL /O, _ ^

_ _ _ _ _ _ _  LAL (Plain tm ’FS).*
Act Wo. I X  of 3SS7 {Provincial Small Cause Oourts Act), section Decision of

a preliminary question of Jurisdiction loJmli does not dispose of the suit~«.

Bevi&ion^
HeJtZ that no I'evision would lie under sec tioQ 25 of the Provincial Small 

CauseOourts Act, 1887, from en order of a Court of Small Causes deoiciiug 
a question of jurisdiction, whioli cleclBiou still loft the suit undisposod of in 
the Small Causa Court, Rcmanathan Ghetty v. Maruthappa Kom  (1) 

referred to.

The facts of this ease were as foDows
The plaintiff brought a suit in the Court o f Small Causes at 

Agra, claiming compensation for an alleged breach of contract 
by the defendant. The suit -was contested by the defendant on 
two grounds, namely, (1) that the suit was not cognizable by the 
Small Cause Court at Agra as the alleged breach of contract 
had taken place at Allahabad, and (2) that there was no breach 
on the part of the defendant and that the suit was not maintain­
able against biro. As regards the first point the Judge o f the 
Small Cause Court took evidence and came to the conclusion that 
the suit was rightly instituted in the Court of Small Causes at 
Agra. It appears that the parties had requested the court to 
decide the first point at that stage before taking up the question 
raised on the second plea in defence.

Against this order declaring that the suit was properly brought 
at Agra the defendant applied in revision to the High Court.

Munshi Damodar Das, for the applicant,
The Hon’ble Munshi Narayan Prasad Ashthana, for the 

opposite party.
A bd u l E 40OF, J . :~ A  preliminary objection is raised on behalf 

of the opposite party to the hearing of this application. The facts 
of the case are these ‘.—-The plaintiff brought a suit in the Court 
of Small Causes at Agra, claiming compensation for an alleged 
breach o f contract by the defendant. The suit was contested 
by the defendant on two grounds, namely, (1) that the suit was

Oivil.Eevision N o .;iU  of 1918. 
(1) (1914) 25 Indian Cases, 643.



not cognizable by the Small Cause Court at Agra as the alleged
breach of contract had taken place at Allahabad, and (2) that there ■—------------
was no breach on the part o f the defendant and that the suit was Paesotam̂ *
not maintainable against him. As regards the first poinfe the 
learned Judge of the court below took evidence and came to the Chunhj Lai,, 
conclusion that the suit was rightly instituted in the. Court o f  
feraall Causes at Agra. It  appears that the parties had requested 
the court to decide the first point at that stage before taking up 
the question raised on the second plea in defence. The defendant 
has filed this application for revision against the decision o f the 
court below on the question of jurisdiction. Mr, Narayan Prasad 
argues that under section 25 of the Provincial Small Cause Courts 
A ct in order to entitle a party to come up in revision it is neces­
sary that the case must have been decided by the court below 
Thab section runs thus:—“  The High Court, for the purpose of 
satisfying itself that a decree or order made in any case decided 
by a Court of Small Causes was according to law, may call for 
the case and pass such order with respect thereto as it thinks 
fit.”  The learned vakil who appears for the applicant replies 
that there has been a decision in the ease by the court below 
within the meaning o f  section 25, and he relies upon two cages, 
namely, Bamanathan Ghetty v. Maruthappa K om  (1) and 
TJmesh Chandra Palodhi v. Rakhal Ghandra Ghatterjse (2). The 
particulars o f the latter case are clearly distinguishable fro ii the 
facts o f the present case. In  that case what happened was that 
in a suit filed in a Court of Small Causes a question o f title arose 
on the allegations contained in the plaint and the court was o f 
opinion with reference to the provisions of section 23 o f Act IX  
of 1887 that the suit should be tried by a Civil Court on the 
regular side. The plaint was therefore returned for presentation 
to a regular Civil Court. It  was against the order returning 
the plaint under section 2B o f the aforesaid Act th at a revision 
was applied for, and it was argued by the opposite party that as 
the case had not been decided on the merits the High Court had 
no power under section 25 o f the Act to revise the order. It 
was held by the Calcutta H igh Court fchat it was not contemplated ; 
by the word " decided that the case should have beendecided 
. 4I) {1914} 28 Indian Casee, 643. (2) 0 . W . 666.
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on the merits. The learned Judges observed in their judgment 
as follows W e are not prepared as at present advised to put 
this narrow construction upon the terms of section 25 nor to adopt 

D a s {)he yiew suggested by the learned vakil for the opposite party, 
CauNMi T AL, that the term ‘ decided ’ in section 25 means to adjudi::5ate finally

Birt L a l .  merits. Besides in so far as the Small Cause Court is

concerned the case has been decided/’
In the casfl of Ram<inatlian Ghetty v. Maruthappa Kone (1), 

the learned Judge who decided the case observed Mr. 
ShesJiagiri Sliastri raises a preliminary objectiou before me that 
this petition does not lie under section 25 o f the Small Cause 
Courts Act because there is no case decidcd by the Subordinate 
Judge sitting on the Small Cause side, and ho quoted Suhcvl Ram  
Dutt V. Jagadamonda Maziimdar (2), for the proposition that 
unless there has been a decision on the merits section 25 has no 
application. With all respect, I am unable to follow this deci" 
sion. The word ‘ decided ’ in section 25 means ‘ disposed o f /  
It does not mean that there must be a decision upon the m erits/’ 
In the present instance tihe case has neither been decided on the 
merits nor has it been disposed of in any other manner. It  ia 
still on the file of the court awaiting decision. Merely a preli­
minary issue as to jurisdiction has been decided, and the appli­
cation for revision is made against this decision o f the preliminary 
issue. None of the cases cited are, therefore, applicable. The 
preliminary objection must prevail and the application must be 
rejected. Over and above this, having regard to the circum­
stances of this case, I do not think that this is a proper case for 
revision, I  accordingly dismiss the application with costs. The 
stay order is hereby discharged. The record of the case will be 
sent back to the court below,

Application dismissed,
(1 ) (1914) 25 Indian Oases, 643. (2; (1909) 1 Indian Oases, 288!; 13 0. W .
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