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1396 negative, In this view of the ocase it becomes unuccessary to
Tonanoay consider the second question.
Dosiy The resullin my opinion is that the rule should be discharged
2. .
Rasonons With costs.
Sivan, 8 0. &

Rule discharged.

PRIVY COUNCIL.

MAHESHAR BAKSH SINGH (Pramrirr) . RATAN SINGI axp
PO, oTiiERs (DEFENDANTS.)

P bls?g 19 [Onappeal from the Court of the Judicial Commissioner of Oudh.]

& March 20,

Hindu Law—3Vidow—Mortgage by—Burden of proof—Representutive
of mortyagee.

A Hindu proprictor’s heirs, in possession after the death of his widow,
who had mortgaged part of the inheritance, were sued by the mortgages’s
heir, who represented him, to enforce the mortgage as binding on the land.

There was evidence that, after the mortgage was executed, previons
mortgages mude by the widow were peid off with the borrowed mousy 3 but
there was no evidence connecting any of those securities with a dobt “of
the husband ; or that the martgage was mnde for a legitimate purpose.

IT.d, thet, although the suit was brought by the representative, aud not
by the criginal mortgagee, the burden of proving the money to have been
advanced to the widow for » purpose justified by legal necessity war on the
plaintiff ; and that it was incumbent on Lim to adduce sufficient evidence of
the nature of the transaction,

Held, that general evidence, to the effect that the husband died in debt and
that the widow substituted new securities al reduced iuterest for Former
mortgages, was not sufficient to exempt the plaintiff from having to prove
the particulars of the transaction and its justification,

Ileld, that the burden of proving that tho estate left by the husband was
gufficient to meet the claimy upon the widow was nol thrown upon the
defendants.

Hanuman Pershad Panday v. Vassumat Bubooee Munyaj Koomweres (1),
discussed,

ArrEaLl from a deoree (28th November 1890) of the Judicial
Commissioner of Oudh, reversing a decree (4th Jauualy ISSJ)
of the Distriet Judge of Sitapur.

The object of this suit was to establish a mortgage of the
village of Sadhopur in the District of Sitapur, part of the proper by

. ® Present . Lonns WATSON and Davey, and Sir R. Covcn.
(1) 6 Moore I, A., 393,
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of Mannu Singh who died childless in 1874, inheriled from him 1896
by his widow for her widow’s estate. She executed the mortgage 31, resman
on the 12th July 1884 to Pertab Rudr Singh, talutdar of Ram- BaxsuBiNad
pur, who died on the 18th October 1885, and she died in 1887. RA”Z;‘.AN
The present suit was brought by the mortgagee’s brother and ro- SINGH.
presentative, Thakur Maheshar Baksh Singh, against the heirs,
Mahipat Singh, Ranjit Singh and Drighijai Singh, who had
obtained dakhil kharij of the property on the 23rd March 1888 as
next heirs of ths last male owner.

The Original Courtdecided that the mortgage was binding on
the land. The Judicial Commissioner on appeal reversed that
decision. The question on this appeal was whether the evidence
had shown enough to support the conclusion of the first Court
that the widow in mortgaging had acted under such a necessity as
constituted a justifying cause, accordivg fo the Hindu law : a
guestion both of law and fact.

On the §th May 1885 the present appellant brought this suit
agningt the heirs, nlleging the mortgagoe, and that nothing, either
of principal or of interest, bad been paid. Ie claimed Rs. 10,071,
the amount due with fufare interest added, a declaration of hy-
pothecation, and an attachmont and sale of the property, or
possession thercof.

The mortgage secured the repayment of Rs, 7,070 with interest
at 13 annag per cent. » month on the 12th July 1887, It was a
simple mortgage, for three years, with an option to the mortgagec,
on default in the payment, to make it usnlvnctuary, by taking
possession.  The deed recited that the money was borrowed, “in
order lo liquidate the debts due to bavkers,” without speci-
fying whether the debts were the mortgagor’s debis or ber
busband’s. It also stated that the property was in the widow’s own
proprietary possession, without a co-sharer, bubt made no further
statement as fo whether her intention was to mortgage her
husband’s estate absolutely, or only her right, title and intorest as
a widow thercin, ‘

The first two defendants filed separate written statements on
the 4th September 1888 3 the third stated that his case was the
same as that of the second. The effect of these statements was
o deny the widow’s power to mortgnge more than her own



768

1896

MATESIIAR

TILE INDIAN LAW REPORTS. [VOL, XX111,

interest in the land; to deny the existence of any necessity for
the mortgage ; and to deny that any debt of the late Maung

BAK‘m S1xax Singh had boen paid out of the money borrowed by the widow,

RA I‘A_N
SiNaH.

The issuos raised questions whether she was legally authorized to
mortgage the property inberited by her from her hushand ; and
with a view to determine this, whether the money was advanced
to hor for justifying necessities.

The District Judge found that the latter existed, that the
mortgage was effectively made according to Hindu law and was
sufficient to bind the land ; and gave his reasons as follows:—

“ There is enough evidence to show that the deceased Mannu
Singh was largely in debt at the time of his death, and that
Manna Singh had agreed to pay high interest to his creditors,
Therefore his widow was legally justified in contracting fresh
loans at a lower rate of interest to pay off the debts bearing the
higher rate. She was bound to do this to pay her husband’s debts
and to proteet and save the estate for her husband’sreversionary
heirs. There is mno . oevidence to the effect that the profity
which Umrai Singh obtuined from the estate safficed to moet the
claims upon her ; on the other hand, the evidence has certainly
shown that the loans were at a low rate of inferest, especially:
the loan secured by the mortgage of 12th July 1884, the su133eob
of the present suit.”

The claim was accordingly decreed with costs.  One of tha
defendants, Ranjit Singh, alone appealed. ‘

On his appaal the decrec of the first Court was reversed, an&‘ ‘
the suit was dismissed with costs.

The Judicial Commissioner foumd that there was no ovidenoes
showing the particular circumstances under which the mortgage:
loan was raised ; that there was no evidence of a claim upon the
inberitance to which debts of Mannu Singh, if exisling, would
have given rise ; and no evidence of pressure upon the widow, or
of her being under legal necossity to pay any particular debb-
incurred by her late husband., He did not consider that
evidenco of the general indebtedness of the husband, at his death, :
was sufficient to make up for the abddnce of evidence of &'
particular debt which the widow intended to pay on behalf of her
late husband. Nor did he find that there was any evidence that
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the doeceased lender of the money, Pertab Rudr Singly, made 1846
enquiry, or attemptod to satisfy himself that the widow W05 MAfESHAR
under a legal necessity to pay any such debt. He also found that BAKSZI‘ Sinem
the facts in evidence were plainly insufficient to conmect this Rarax
mortgage loan of the year 1884 with any debt contracted by  SiNGi.
Mannu Singh many years before. That there therefore

appeared to be no reason why he should hold that the estate of

inheritance was bound in the possession of the heir, after the

widow’s death. Reference was mado to Hunooman Persard Panday

v. Mussumat Babooce Munraj Koomoeree (1) and to Rao Kurun

Singh v. Fyz Ali Khan (2).

Afier this decree had bheen made Ranjit Singh died, and the
suit was revived against bis four heirs, the present defendants,
Ratan 8Singh and others.

The plaintiff, Maheshar Baksh Singh, appealed from this
decision.

Mr. J. D. Mayne, for the appellant, argucd that the judgment
of the first Cowrt was correct. Referring to the judgment in
Iunooman Persaud Panday v. Musswmat Babooee Munraj Koonmveree
(1), which dealt with the rule as to the burden of proof when
alienations by persons having limited authority are contested,
he pointed out that in that judgment the case of a party other
than the original mortgagee was mentioned. The representative
of the mortgagee would hardly in all cases have as complete a
knowledge of the transaction as the mortgagee himself. But
accepting the rule established in that case that the person who has
advanced the money may reasonably be expected to allege and
prove facts presumably better known to him than to the heir, as he
sets up a charge in his favour made by one whose title to alienate ho
certainly knew to be limited and qualified, the contention was that
the burden of proof had in this case been sufficiently discharged by
the plaintiff’s evidence. The lender was bound to enquire into the
necessities of the borrowing widow, but here they had been
established beyond Teasonable doubt. The quastion, on whom lies
the burden of proof in sach a case, founded on a mortgage hy a
widow, whose authority was limited, was not to he answered by

(1) 6 Moore I, A., 393. (2) 14 Moore L A., 196, 200.

51
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a goneral and inflexible” rule, The presumption proper to he
made would vary with the civeumstances. The mortgagee, however,
must show, either legal necessity, or grounds for inferring
it, and that he gave credit on rcasonable grounds. Amarnath
Salk v. Achan Kuar (1). Here the widow’s position was a
needy one. The evidence showed what were her necessities. The
evidenee went beyond that point, and had shown that debts of the
husband’s had been cleaved off. At his death, in 1874, he wag
indebted to the extent of about Re. 85,000, The Court of Wards
had taken the management of the estate for seventoen months,
and it was said that they had paid off some of his debts, The
creditors obtained decrees and attached property in the widow’s
possession. To ward off judicial sales, she borrowed money, and
executed several mortgages before that of 1884, All her husband’s
debts bora interest at 24 per cent, Urarai substituted loans bearing
no higher interest than ten per cent. There was no specific evi~
dence as to the representations on which the falukdar of Rampur
made advances, amounting to more than half a lakh, but debta.
were paid off by his agents. The dJudicial Commissioner had
estimated the income of the estate at a sum between the estimate
of the appellant, and that given by the respondent, and at about
Rs, 8,000 or Rs. 9,000 per annum, After paying the interest due on
her husband’s debts, besides paying some of them off, the margin
left for the widow must have been small. No sugpestion of extra-
vagant living on her part had been made ; and the fair inference
was that the mortgage debt now in guestion was contracted under
the pressure of necessity, it being an ach of duty on the part of a
widow to pay her husband’s debts if she conld. The requirements
mentioned in the judgment in Hunooman Persaud’s caso had been
satisfied in this. [In regard to payment of Government revenue
by a widow being necessary, Muteeoolal v. Radhabinode Missur (2)
and Radhamolun Ghosal v. Girdhareclal Roy (3) were cited.] =

Mr. H. Cowell, for the respondents, argued that the evidence
fell short of the requirements pointed out in Hanuman Pershad’s

case. The rule was expressed in a recent decision that, in order
to bind the inheritance, the mortgagee taking from a widow ik

(1Y L L. R, 14 AlL 493; L. R., 19 T, A., 196,
(2) 8. D. A. of 1856, p. 59. (8) 8.D. A, of 1857, p. 460.
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hound to show the nature of the transaction, and that in advance
ing he gave credit on reasonable grounds that the money was want-
ed for some, or one, ol the necessities recognized by MHindu law
as justifying such alienation. Kameswar Pershad v. Run Bahadur
Singh (1). There had been no proof here of the particular pur-
pose for which the money was advanced. Nor had it been shown
that the mortgagee had advanced bona jide in the bolief, aftey
enquicy by him on the subjoct, that the money was required for
one of the necessitios justifying such a fransaction ou the part of
the widow. Theahsence of such evidence could not be supplied by
inferences drawn {rom the general circumstances of the case. The
widow’s agent, who, it was to be presumed, would know her affairs,
had been called, but had not given evidence showing the particular
facts. Noune of the witnesses had given the details of the transnc-
tion resulting, as the Courts had been asked to infer, in the pay-
ment of some of tho husband’s debis, or atleast applied to avert-
ing loss, from some cause or other, to the inheritance. It had uot
been established that the widow intended to do that which tho law
allowed her to do.
Mr. J. D. Mayne replicd.

Their Lordships’ judgmont was delivered by

Sir R. Covern.—The suit in this appeal was broughi upon a
mortgage of a village called Sadhopur in the Dishrict of
Sitapur, part of the property of Thakur Mannn Singh who
died childless in 1874, leaving Umrai (or Umrao) Kunwar
his widow. On his death she succeeded to his estate as his heir.
The mortgage is dalod the 12th July 1884 and was executed by
Umrai Kunwar. It states that she had borrowed Rs, 7,000 from
Thakur Pertab Rudr Singh, talukdar of Rampur, at an interest
of 13 annas per cent. per mensem payable in three years in order
to liquidate the debts due to bankers, and in lieu thereof had
hypothecated the entire village Sadhopur which was in her proprie-
tary possession and enjoyment without a co-sharer. The mortgages
Pertab Rudr Singh- died on the 18th October 1885, and the
appellant, the plaintiff in the suif, is his heir and vepresentative.
Umrai Kunwar died on the 14th February 1887, and an order for

(1) L. B, 81 4,8 ;LL R, 6 Cale, 843,
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mutation of names having been made in favour of the defendants,
one of whom is represented by the present respondents, as the
heirs entitled on her death, they entered into possession of the
estate. The question iun this appeal iz whether, after the death of
Umrai Konwar, the mortgage is a valid charge upon the village
against the next heirs of her husband.

The terms of it arc consistent with its being such a charge,
but they arealso consistent with its having effeet only during the
widow’s life. The District Judge decided this question in the
appellant’s  favour, and made a deeree that the sum due should be
realized by attachment and sale of the village. This decree has
heen reversed by the Additional Judicial Commissioner, and the
suit has been dismissed.

According to Hindu law Umrai Kunwar, on the death of her
husband, became the full owner of the estate for herlife, but she
had not the same power of alicnation as a fnll owner has. Her
power was a limited and qualified one, to alienate against the next
heirs of her husband only for certain purposes which the- ‘Iiﬁ“\l?
authorizes, and the question to be decided is whether it has been.
proved that the mortgage was made for a legitimate purpose. It
Lias been seen that in the present case the suit is brought by the
heir of the mortgagee, and thorefore what is laid down in
Hunooman  Persaud Panday v. Mussumat Babooce Munraj
Koonweree (1) which has been held to apply to the case of a
widow and the next heir of her husband, is not directly applicable.
It is that where the mortgagee, with whom the transaction took
place, is himself setting up a ¢ charge in his favour made by one
whose title to alienate he necegsarily knew to be limited and
qualified, he may be reasonably expected to allege and prove facts
presumably better known to him than to the infant heir, namely,
those facls which embody the representations made to him of
the alleged needs of the estate, and the motives influencing
his immediate loan.” But what issaid in the next page that, if
a charge “ be created by substitution of a new security for, an
older one, where the consideration for the older one was an old
precedent debt of an ancestor not previously questioned, a pré-
sumption, in favour of the charge, would bo reasonable,” may have

(1) 6 Moore L. A., 419,
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1o be considered with reference to some of the evidencein this 18496
case. Asit only applies to part of the loan it will be noticed Brﬁ:;sg:ggﬁ
afterwards.

Although the suit here is not brought by the original mort- CI}ATAN
gagee, the affirmative of tho question whether the money was PIRGH.
borrowed for a legitimate purpose is on the plaintiff who seeks
to have the mortgage enforced, and in proof of this he ought to
produce sufficient evidence of the natuve of tho transaction. The
evidence given was to the effect that when Manou Singh died he
was deeply indebted, and his estato being taken into the charge of
the Court of Wards, claims by mahajans to the amount of
Rs. 65,000 were registered. The estate was under the manage-
ment of the Court of Wards for soventeen months and was then
given up to the widow. No evidence was produced from the Court
of Wards of the valne of the estate or of the incumbrances upon if,
nor did it appear that any endeavour had been made o obtain such
evidence. One witness said that Manonu Singh’s revenus from
~ his cstate was Rs. 6,500, and that debts which carried interest ab
the rate of 24 per cent, per annum were paid by borrowing
money at 10 per cent. Other witnosses also spoko fo this, and
said that the estate was Improved by the widow’s management.
Bhawani Singh, the brother of Umrai Kunwar, and said by one of
the witnesses to have been her principal agent, was exauined for
the plaintiff. Hoe said that during Mannu Singh’slifotime he assisted
in the management of the estate ; that Mannu Singh was indebted
in hislifetime at a guess, he should say, in about Rs. 65,000 ; the
Thakurain paid off debts borrowing from Rampuwr (meaning
Pertab Rudr Singh);that by her management the estate was
improved ; that she borrowed at reduced interest to pay off debts
carrying heavierinterest ; that the creditors were attaching property
in execution of decrees against her, nnd she therefore borrowed 3
and that the debts wore incurred by the Thakur. On cross-
examination he said that without looking at accounts he eould not
give tho total of revenue ; he could not state the Thakurain’s
monthly expenses ; he could not give any idea of what should be
hor monthly expenses ; ‘attachment was made in his presence, he
could not say for how much. Their Lordships are umable to
belicve that the witness could not give more precise evidence of
the condition of the estate and the nature of the various loan
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iransactions. There was no explanation of the non-production of
the accounts. There was evidence of other witnesses that two or

Bakse S1val {hiree days after the mortgnge sued upon was executod mortgages

s
BATAN
FINGIH.

to the amount of Rs. 5,000 were paid with the borrowed money.
All these mortgages appear to have been made in 1883, and in the
four, which are in the record, Umrai Kunwar is staled to have
horrowed the money and brought the same to her own nse. There
is no evidence connecting any of these mortgages with a debt of
her husband, and so no ground for presuming that they were mado
for a legitimate purpose.

The District Judge, in coming to a decision in the appellant’s
[avour, appcars from his judgment to have been influenced
Ly the defendants not having proved that the profits which
Umrai Kunwar obtained from the estato snifice fo miect the liabilities
upon it. The defendants were not bound to prove this. [Iis
decision about the morbgage sued upon secms to be founded on
general evidence that Mannu Lal was heavily indebted at the
time of his death, that ho had agreed to pay hoavy Interest, and that.
the widow had contracted fresh loans at a lower rate of interest
to pay off the old ones, the loan on this mortgage being one of
them. DBut it is said in the judgment of the Additional Judicial
Commissioner that on the hearing of the appeal it was admitted
by the Counscl for the then respondent, now the appellant, that
he was unable to connect this mertgage loan of 1884 with any
debt of Mannu Singh, or to show the particular purpose for which
it was contracted. Tho appellant is not the original mortgagee,
but that does not exempt him from proving the nature of the
transaction, and their Lordships cannot infer from the facts praved
that the money was borrowed fora legitimale purpose. They will
therefore humbly advise Iler Majesty to affirm the decroe of the

Judicial Commissioner and to dismiss this appeal. The appellant
will pay the costs of it,

Appeal dismissed.
Solicitor for the appellant: Mr. J. F. Watkins.

Bolicilors for the respondenis : Mossrs, Barrow o Rogens.
. B,



