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and Kumann Railway at Bareilly City on the 6th of June, 1918, 
the claim appears to be an attem pt to obtain money' from the 
Railway by a statement either wilfully untrue or made recklessly 
without any belief in its truth.

The appeal mast be allowed and the suit dismissed with 
costs here and below.

Appeal allowed.
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l i e f  ore  M r. J u s tio e  P ig g o it a n d  M r. J u s U o e  K a n h a iy a  L a h  

B D l^H N A T H  jBAI a n d  a ^ to th e b  (ApM ioANi'fl) y. N IB A L  O H A N B  a h d  
ANOTHSH (O p p o s ite  p a r t i e s ) .*

C ivil Frocedurs Code schedule II , paragraphs 17 and i.Q—>Arbiira,-
tion—FailUre of arbiirator^ to mahe an aw ard— Suit aa,jto part of the m atters 
referred Direction by C ouri to proceed vsifh the a7-hitration accented htf the 
'parties. . *■

Oscfcain persons agreed  to  re fe r m a t te r s  iu  d isp u ta  b e tw een  fchein to  a rb i-  
t r a t io a  a n d  tw o  a rb i t r a to r s  a n d  a n  u m p ire  w ere appoaD ted, B u t, ow ing to  
fu r th e r  d isp u te s  a r is in g , th e  a r b i t r a t io n  w as n o t  proceeded w ith , a a d  o ne  
of th e  p a rtie s  se n t  a n o tic e  to  th e  u m p ire  p u rp o r t in g  to revoke h i s  a u th o r i ty  
as um pire^ T h e re a fte r  o n e  of th e  p a r t ie s  to  th e  S 'abm isaion filed  a  s u i t  in  a  
M u n s ii’s O ourt aa to  p a r t  o f th e  m a t te r s  re fe rre d  t o  a rb i t r a t io n  ( th e  whole of 
such  m a tte r s  being  b ey o n d  th e  p e o u n ia ry  ju r is d ic t io n  of th e  M uasif). T h e  
M u u sif a.t f irs t  d ism issed  th e  s u i t ;  b u t ,  th e  m a tte r  h a v in g  been re m a n d e d  to  
h im  on app ea l, t h e n  p assed  an  o rd e r  s ta y in g  th e  s u i t  u n d e r  p a ra g ra p h  18 
of th e  Code of Oivil P ro c e d u re  a n d  f u r t l ie r  w e n t o n  to issu e  a p re c e p t to  th e  

a rb itra to r s  a n d  th e  u m p ire  to  o o n tin a e  t h e  a rb i t r a t io n ,  N o eso ep tio n , h o w ev er, 
being  ta lien  by  an y  o n s c o n c e rn a i to  th i s  o rder, th e  a rb i t ra t io n  p roceeded , 
th e  p a r t ie s  argufid th e i r  resp ec tiv e  oases fu lly  before th e  a r b i t r a to i  s a n d  
a n  a w a rd  w as m afle. A n a p p lic a tio n  to h a v e  th is  aw a rd  m a d e  a  ru le  of couri: 
was acce p te d  by l:he S u b o rd in a te  Ju d g e  an d  a n  appeal a g a in s t  th i s  o rder w as 
d ism issed  b y  th e  D is tr ic t  Ju d g e ,

th a t  in  th e  o irc u m sta n o se  th e re  w as no  gi-oaad  fo r h o ld in g  t h a t  th e  
a r b i t r a to r s  h a d  no  jurisdiofcion to  proceed  wiTih th e  case a n d  d e liv er a n  a w a td , 
A p p m u  R o w t h e r y .  S e e n i  E o w t/ie r  (1) m < l S h eo  B a l u ' ^ .  U d it  N a ra in  (2) 

re fe rre d  to  "

T h e  facts of the case were briefly as follows 
The parties entered into an agreement by whioh they 

referred all their disputes, to arbitration. Owing to certain 
criininal proceedings which were going on between the parties,

■ tke arbifcration could not make any headway, Subaequently
. * Oivil Uevision No. 84i of 1919.

(1) (19WV I , L ,  R „ 4 1  M ad., U 5 . (2) ( I9 l4 )  12 A. L . J . ,7 5 'f ,
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one of the parties, the applicant, sent a notice to the umpire 
purporting to revoke his authority as umpire He replied that 
as the applicant was uoc willing to go on with the arbitration 
nothiDg was done and that the parties might get their disputes 
settled through court. Subsequently the applicant instituted 
a suit ia the court of the Munsif asking for relief against the 
defendants, opposite parties, relating to certain matters which 
were included in the submission. The defendnts raised, among 
other pleas, that in view of a subsisting agreement to refer to 
arbitration the plaintiff’s suit was uot maiutaiaable. This plea 
found favour with the court and the suit was dismissed. The 
applicant went up in appeal and the appellate court held that the 
suit ought not to have been dismissed and the court of first 
instance oatght to have taken action under paragraph 18 of the 
second schedule to the Code of Civil Procedure and given the 
defendant an opportunity of obtaining the award of the arbitra- 
torSi The case was remanded and accordingly the Munsif,stayed 
the suit and gave the defendant an opportunity of proceeding with 
the arbitration. The Munsif somewhat irregularly addressed a 

-precept to the umpire to expedite the a r b itr a t io n  proG eed .ings  

and to return the award to the court by a certaiii date. The 
arbitrators after hearing the parties eventually delivered their 
award and it was brought to the notice of the Munsif a fter an 
application had been made by the opposite party under para­
graph 20 of schedule I I  of the Code, On this the Munsif post­
poned the hearing of the suit in his court pending the result of 
the aforesaid application. The Subordinate Judge in Bpite of 
the objections raised by the applicants made an order liling 
the award. The applicants preferred an appeal against the 
order filing the award which was dismissed. They came up in 
revision to the High Court.

Mr. M, L  Agarwala, for the applicants, submitted that, 
paragraphs 17 and 18 of the second schedule to the Code of Civil 
Procedure had been taken from the English Act. A fter the 
institution of the suit in the Munsif's court the arbitrators be- 
come functus i/ffioio; Appavu Rowther v. Seeni Rowther (V), 
Fuftheimore, the fact that one of the parties, the applicants, Had 

(1) (1917) I, Ei. R., a  Mad., I l l
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served a notice upon the umjfire revoking hia authority to act in 
the arbitration was sufficient to put an end to the arbitration 
proceedings, and all proceedings subsequent to the service of the 
notice became null and void. The courts below had no juris­
diction to make an order filing the award.

Mr. S. Agha H aidar, for the opposite party, cited Sheo 
Ba.hu V. Udit N arain  (1).

PiGQOTT and K a n h a iy a  L a l , J J . This is an application 
in revision by two persons, Sukhnath Rai and Ohandu Lal, who 
may hereafter be conveniently spoken of as the applicants. They 
,vere parties to a properly drawn up submission to arbitration, 
dated the 3rd of November, 1915, under which certain matters 
in dispute between them and the opposite party were referred 
for decision to two named arbitrators and a named umpire. I t  
seems that violent disputes broke out between the parties shortly 
afterwards and that a considerable period of time elapsed during; 
which no action was taken by the arbitrators.. The question 
who is bo blame, or who is most to blame, for this state of things 
is not really before us. The applicants finally addressed a letter 
to the arbitrator and received from him a reply which they have 
sought bo interpret as a withdrawal on his part from the arbitra­
tion, or to put i t  more strictly, a refusal bo act any longer as 
umpire under the subtaission. Following upon this the appli­
cants instituted a suit in the oourb of the Munsif. • I t  is one of 
the minor complications in the case tha t this suit related to a 
portion only of the matters covered by the submission, so that 
the suit itself was within the pecuniary jurisdiction of a Munsif, 
whereas the submission related to subject m atters of greater 
value, in respect of which a suit, if instituted, would have had • 
to be brought in the court of a Subordinate Judge. In  
rtiply to this suit the opposite party pleaded the submission to 
arbitration. I t  then became the duty of the courlj to proceed 

■under paragraph 18 of the second schedale%> the Code of Civil 
Procedure. I t  was incucnbent upon i t  to iaquire whether the 
parties were still bound by the submission, and i t  was within its 
discretion to consider further whether, in the circumgtanoesj 
it would elect to proceed with the tria l of the suit io apitie of 

a ) ( i 9 l 4 ) i 2  A .L ,J . ,  757.
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the submission to arbitration. How far fclie learned Munsift qqO
— --------  weat into these questions is really not a matter wliich- we are

called upon to consider at thia stage. He undoubtedly fell into 
Nil'll, one mistake. He overlooked the provisions of paragraph 22 of
Cmsx). the second schedule to the Code of Civil Procedure and, having

come to the conclusion that the parties were s till  bound by the 
terms of the submission, held that under section 21 of the Specific 
Relief Act he had no opftion but to dismiss the suit. Against 
this decree the present applicants very properly appealed and 
the appeal was heard by the Additional Subordinate Judge. 
That court contenced itself with pointing out the error into 
wbicb the Munsif had fallen. I t  set aside the decree dismissing 
the suit and remanded the case to the court of the Munsif, with 
directions that he should take proper action according to law 
under paragraph 18 aforesaid. On this the learned Munsif 
passed an order staying the suit This he undoubtedly had juris­
diction to do, and, the m atter not having been contested any 
further in appeal^ his order to this extent is undoubtedly bind-, 
ing on the parties, with all that is implied in the passing of such 
an order. The Munsif went on to take a step the propriety of 
whioh is perhaps more doubtful. He formally referred the 
matter to the arbitrators and the umpire, requesting them to 
proceed with the arbitration. The difficulty about this order is 
that the snbmission to arbitration related to other matters 
besides that in issue in the court of the Munsif and, as already 
pointed out, the subject matter of the submission would have 
been beyond the jurisdiction of the Munsif s court in the event 
of a regular suit having been brought in respect of the same. 
However, the arbitrators and the umpire proceeded to take’ 
action in accordance with the Munsif s direction. The applicants 
behaved as=i if they were prepared to acquiesce in the decision 
of the Munsif, which they certainly made no attempt to contest 
before any higher- court. They appeared before the arbitrators,

, litigated their case before this tribunal which had been, choseii 
by the parties them selves and took their chance of a favour­
able decision. Being aow dissatisfied with the award, they have 
by E îeans of the application now before us disclosed the fact 
that they were all the tim e keeping in  reserve an objeGtion to

664 THE INDIAN LAW REPORTS, [VOL. SLII,
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the jurisdiction of the arbitration tribunal to deal with the 
matter at' all. Apart from any question of law the equities 
of the case are clearly against allowing such a course of pro­
cedure to prevail.

We may at once note that an application to have the award 
made a decree of court was subsequently allowed by the proper 
tribunal, namely, by that of the Subordinate Judge, and that 
an appeal against the order of the Subordinate Judge has been 
dismissed by the proper appellate court, the court of the District 
Judge. The application in revision before as is against the 
order of the District Judge refusing to reverse the order of the 
Subordinate Judge by which the award was directed to be 
filed.

Two different points have been made before us ia support 
of the application. I t  is suggested that, in consequence of 
the correspondence which took place be twee the applisants 
and the umpire and the letter w ritten by the umpire, the 
jurisdiction of the arbitration tribunal had come to an end 
because the umpire had in effect refused to confcimie to act. We 
doubt whether there is much to be said in support of this con­
tention on the terms of the correspondence, but we have really  
not felt called upon to go into the m atter. Directly the pre- 
seat applicants filed their suit in the Munsif court i t  became 
a m atter for judicial inquiry, in the tribunal chosen by these 
applicants themselves, whether or not parties were still bound 
by the submission to arb itra tion . I t  may or may n o t b e  the 
case that in dealing with this m atter the learned Mnnsif in the 
first instance, the Subordinate Judge in appeal and the learned 
Munsif when the case came back to him, failed adequately to 
appreciate the na tu re  of the object-ion or to deal with it  in a  
complete and satisfactory manner. In  substance, however, the 
point was determined against these applicants when the Munsif 
p&ssed his order staying the suit. An order of stay nnder 
paragraph 18 of the second schedule to the Code of Oivil Fj‘o* 
oedure suspends the tria l of the suit, pending proper action by 
the arbitration tribunal. I t  involves, if  it  does not directly 
proceed upon, a finding that there is iti, existence a submission 
to arbitration still binding the parties. This point has in our
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1920. opmiofl been judicially determined against the applicants and 
that decision is not now open to our interference in revision.

The otter point taken is based upon the wording of para­
graphs 17 and 18 of the second schedule to the Code of Civil 
Procedure and purports to rest upon a decision of the Madras 
High Court in the case of Appavu Rowther v. Bee'ni Rowther
(1), which decision again is founded upon an English case therein 
referred to and upon a decision of this CourD in Sheo Babu v» 
JJdit Warain (2). The objection may fairly be stated as 
follows :—For the sake of simplicity let us suppose that A  and 
B are parties to a submission to arbitration. After a certain 
interval of time B  has become dissatisfied with the submisision 
alid believeSj rightly or wrongly, that he is no longer bound by 
its terms, or at any rate desires that the m atter should be taken 
out of the hands of the arbitration tribunal and litigated in the 
ordinary course. On the other band, A  desires that the arbitra­
tion should proceed in accordance with the submission. Para­
graphs 17 and 18 of the second schedule to the Code of Civil 
Procedure provide alternative remedies to meet the ease of A  
and that of B. I t  is open to A  to come before any competent 
court with an applicafeion under paragraph 17 to obtain an adjudi­
cation from that court whether or not, in the interests of justice, 
the submission to arbitration should now be enforced. On the 
other hand, it is open to B  to bring the same queislion to an 
issue by instituting a suit in respect of the whole gr any part of 
the matter covered by the submission to arbitration. On the 
institution of a suit by B, and on objection being taken by .4, 
the court is required^to satisfy itself that there is no sufficient 
reason why the m atter should nob be referred in accordance with 
the submission. The English case referred to by the learned 
Judges of the Madras High Court is based upon a provision of 
the English Statute substantially similar to that of paragraph 
18 aforesaid. I t  is authority for the following proposition of 
iaw, as applied to the case we have been stating. From  the 
moment 5 ’s suit has been instituted it is not competenent to the 
arbitrators to proceed to a decision under the terms of the sub­
mission. They are bound to wait until the court in  wliich the

(1) {1917) I, h. R ,  41 Mad,, 115. (2) (1914) 12 A. D. J., 757.



VOL. X L II,] ALLAHABAD SERIES. 667

suit has been instituted determines whether it will proceed with 
the suit itself or will stay its proceedings and refer parties 
to their own chosen tribunal, namely, the arbitrators. In  an 
earlier j)art of this judgment we have assumed that it would 
be within the discretion of the court, judicially exercised for 
adequate reasons, to hold that the interests of justice would he 
better served by its proceeding with the trial of the suit and 
superseding the arbitration ; so far as the second schedule to 
the Code of Oivil Procedure goes, this point is perhaps arguable 
and we ought not to be regarded as being committed to a fioal 
decision on this point. I t  is conceivable, however, that there 
may be cases in which, by reason of long delay, particularly if 
that delay is found by the court to be clearly attributable to the 
conduct of the party which now desires to enforce the siibmissioa, 
the court might elect to  proceed with the trial of the suit simply 
on this ground. Ordinarily a t any rate, the question for deter­
mination will simply be whether or not the parties are still 
bound by-the terms of their own submission. The point sought 
to be raised before us is as to the procedure which ought to be 
followed when the court has come lio the conclusion that there 
is no sufficient reason why the m atter should not be referred 
to arbiiiration in accordance with the submission and has made 
an order staying the suit for the purpose of allowing the arb itra­
tion to proceed* The contention before us is that, in spite of 
such an order, the arbitration will not be proceeded with unless 
and until the party desiring i t  to proceed makes a further appli­
cation to a competent court nnder -paragraph 17, How one 
thing is perfectly clear to  us,' that neither the Madras ease- nor 
the cases upon which that decision is founded can be quoted as 
authority for any such proposition. As a m atter of fact there is 
a.n obiter dictum  of the Madras Judges which is absolutely against 
the applicants’ contention. The learned Judges assumed that 
in any given case, if the court decides that the trial shoul^ be 
stayed, it may ask the a rb itra to r or arbitrators to proceed to a 
decision themselves, which is what the learned Munsif did in 
the present case. I f  it were not for the difficulties raised about 
the  jurisdiction of the Munaif to  d^al with the entire subject 
m atter of the submission/ we should not be disposed to say
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anjthiDg more about the question. I t  seems to us, however, that, 
irt any-ease, whatever difficulty may be raised about the juriy- 
diction of the Munsif is eomplely removed by the conduct of 
the present applicants in aoceptiog the Munsif’s deciaion and 
submitting themselves to the decision of the arbitration court. 
The question whether the parties were still bound by the sub­
mission had been in substance decided against these applicants. 
The very utmost they could say would he that this decision had; 
been given by a court not competent to deal with the entire 
subject matter of the award. If  that was their only difficulty 
it could have been met in more ways than one. I t  may be that 
they could have brought the m atter to an issue by filiog another 
suit in the court of the Subordinate Judge in respect of the 
entire subject matter of the sabmission. At any rate, when 
there is a dispute between the parties to a submission as to 
whether or not the terms of that submission are  still binding 
on them that dispute can be decided, like all other disputes, in 
one of the two ways, by the verdict of a competent court or by 
agreement between the parties, that is to say, by the party 
which has raised the objection determining not to press the 
same. In this case the Munsif had given' a certain decision. 
If  he was wrong the matter could have been carried before 
a higher tribunal. These applicants accepted that decision 
and went before the arbitrators. We think there is no authority 
whatever for the proposition that in these circumstances the 
arbitrators had no jurisdiction to proceed with the m atter. On 
this view of the case ^ye dismiss this application with costa.

Application dismissed.

APPELLATE CIVIL.
Before Mr. JmiicB Tudball and M>\ Juitice Sulaiman,
M E N B Y A  (P la istm fp) v. JH U R Y A  (D e b e n d a n i) . ’̂

Act [Local) No. I I  of 1901 {Agra Tenancy Aei)^ seotion 23—OccMjpan.oi/ 
holding—Bolding owned by a jo in t Hindu fa m ily  Death o f  one rnoinhsr. 
gives rise to no interest in  his widow.

When the tenant of an ocoupancy holding is a joint Hindu family and one 
membBE tbeseo£ dies, h is widow takes no share in the holding, MahaHr Singh 

Bhagwanti {l)M lovfed..

’'Appeal No. SO of 1919, under seotioii 10 of the Letters Pata'tjt. 
(1) (1916) J;L . E .,3 8 1 !I .,3 2 5 .


