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empowered to pass the order he did. I was referred to the case
of Empress of India v. Anand Sarup (1), but in that case the
Magistrate was under transfer from the original district in which
he was_to another and different district. The case of Shaik
Fakrudin (2) is also not in point and can be at once distin-
guished and is no authority in the present case.

Over and above all this, grauting sanction is not the trial
or punishment of the offence charged. To make such a proceeding
drag through several courts is a mistake and in my opinion the
Procedure Code has very properly confined this matter to two

courts and two courts only, the court applied to and that court

to which it is immediately subordinate.

-1 fully agree with what was laid down in Mate Prasadv.
Baran Borhed (8). It is true that, that was a case in which a
Civil Court had granted sanction, but the underlying principle
Is the same and I am quite prepared to cxtend it to cases in
which sanction was granted by a Criminal Court.

On every ground I dismiss the application, As the six
months during which the sauction can remain in force expires

to-day, under section 195, clause (6), I extend the time up to the
30th of June, 1920,

Application rejecteds
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Befora My, Justice Piggott and Mr. Justice Walsh.
BENGAL AND NORTH-WESTERN RAILWAY AND axorgER {DEFENDANTS)
¥, MUL GHAND (PrAixyzsr)*
Bailway Company, duties of, as casrizrs—Goods allowed by consignee to

Temain on mu?waJ premises for aw wnreasonabl ttme-~Company nol lzable

Jor loss 0; damage— Demnuirage,

The consignes of goods seat by rnil is byund to fake delivery thercof
within & ressonable time, If by hisown laches he omits to do sc, he caxnot
hold the railway company liable for :uxy‘ logg or damage which may accrue,
Difieront considerations would arise if thers were any evidence to show an.
agre:ment on the part of the railway company toact as warshousemen ; bué
the mere fact of 'the oompany charging demurrage would nol nec«ssmly give

¥ l‘lmﬁ Appeal No. 143 of 1919, from an order of Jagat Nmun, District
Jud&,e of Aligarh, duted the. 14th of May, 1919,
(1) (1831) 1. L. B, 8 &1, 963, (2, (1334 I, L. R,y 9 Bom, 40.
(3) (1914) T Iy R, 89 AlL, 459.
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rise to such an implication. Chapman v. Great Western Bailway Company, (1)
referred ta.

THis was & suib against the Bengal and North-Western
Railway Company for damages for loss or non-delivery of goods.
The facts out of which the suit arose were these. The plaintiff,
a merchant of Agra, was the consignee of certain bags of chillies
sent by a firm in Darbhanga. The goods were despatched by the
Bengal and North-Western Railway on the terms of a consign-
menb note signed by the ccnsignors on the 3rd of May, 1918,
The bags were marked with indentification letters and were
noted on the consignment to be in some respects defective
through damp and want of repair. They were sentin a sealed
van over the Bengal and North-Western Railway and the
Rohilkhand and Kumaun systems to Kasganj Station on the
Rohilkhand and Kumaun Railway. The sealed van arrived
at Kasganj station on the night of the 11th of May, in the same
condition as it had been despatched and it was placed in the
goods-shed ready for unloading on the 13th of May. On the 22nd

 of May, one Reoti Ram presented the railway receipt and handed

it over to the goods clerk duly endorsed with a clear receipt for
the whole consignment of 113 bags of chillies, He then seems to
have gone away to his employers. On the 8lst of May, one
Jhamman Tal arrived at Kasganj railway station and asked to
see the plaintiff’s goods; but by that time, with the possible
exception of one bag, no part of the plaintiff’s consignment of
chillies was to be found on the platform or on the railway pre-
mises. The plaintiff accordingly sued the company for damages
amounting to0 Rs.2,060. The court of first instance dismissed
the suit. On appeal the lower appellate court reversed the
decree of the Subordinate J udge and remanded the case for
ascertainment of the amount of damages, Against this order of
remand the defendant company appealed to the High Court,

Mr. B, B 0*Comnor, for the appellants.

The Hon'ble Dr. Tej Buhadur Sapru and The Hon’ble Mun-

shi Norain Prasad Ashthana, for the respondent.

Picaorr and WatsH, JJ, :—This is a suit brought “by Mul
Chand, a trader of Agra, against the Bengal and North-Western
Rasilway, in the court of the Subordinate Ju]ge of Aligarh for

(1) (1832)5 Q. B. D, 218,
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Rs. 2,060 damages for the loss or von-delivery of 113 bags of
chillies consigned to him by a trading firm of the name of Bharose
Potdar, of Darbhanga district. The latter firm were joined as
defendants together with the Rohilkhand and Kumaun Railway,
but both these defendants obtained judgment in their favour in
the trial eourt. »

The cause of action alleged. in the plaint was that the
defendants’. servant negligently pointed out the wrong bags at
the destination of the consignment, and that the consignment
was thus not delivered. It is not alleged to whom this demons-
tration was made, nor to whom the consignment was in fact
delivered, but the breach of duty is alleged to have taken place
on the 22nd of May. The Subordinate Judge dismissed the suita
The District Judge treating it as an action for non-delivery held
that the defendants wereliable and remanded the suit for the
amount of damages ta be ascertained. Against this order an
appeal has been brought to the High Court. The learned
District Judge says truly that the facts are not in dispute. They

are more fully stated in the judgment of the trial court, and

though no finding of that court has been overruled by the lower
appellate court, the judgment under appeal does not.in some
respects set out the facts which were proved in evidemce. We,
therefore, looked into the evidence in order to supplement the
findings contained in the lower appellate court’s judgment The
net result of the uncontradicted evidence and -of the findings of
the lower appellate court may be.thus summarized. _

The goods were despatched by the Bengal and North-Western
Railway on the terms of a consignment note signed by the

consignors on the 8rd of May., The bags were marked with

identifieation letters and were noted on the consignment o be in
“some respects defective through damp and want of repair. They

were sent in a sealed van over the Bengal and North-Western

Rdilway and the Rohilkhand and Kumaun systems to Ké.s‘ga’nj
‘Station on the Rohilkhand and Kumaun Railway. The sealed
van arrived at Kasganj Station on the night of the 11¢h of May,
in the same condition as it had been despatched and it was placed
in the goods shed ready for wnloading on the 18th of May.

[Here a portion of the judgment which is nobt necessary

~ for the purposes of this report is omitted.]
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The railway receipt was presented by one Reoti Ram on the
99nd of May. He handed it over to the goods clerk, duly
endorsed with a clear reeipt for the entire consigonment of 113
bags of chillies. He then went away to his employers, and there
he seems to have made a statement, in consequence “of which
one Jhamman Lal arrived at Kasganj Railway Station on the
81st of May, and asked to see the plaintiff's goods. The bags or
sacks which had mads up the plaintiff’s consignment of chillies
were not then ¢n the platform or on the railway premises, with

the possible exception of one single sack, but this circumstance

is obviously irrelevant on the question of the liability of the
Railway Company. :

We have to consider in the first place why the railway receipt
was not presented until the 22nd of May. This may conceivably
have been due to pure negligence on the part of the local firm
who were acting as the plaintiff's agents. It seems at least
equally probable, if not more so, thap the railway reeeipt had
reached Kasganj béfore the 13th of May, and was being deliber-
ately kept back as part of a swindle which was perpetrated on
the plaintiff by the removal of his sacks, containing better quality
chillies, for the bencfit of some other person, but for which it .
was hoped ultimately to make the Railway Company lable,
However this may be, it seems out of the question for the
plaintiff to obtain a decree in this suit when he has not put Reoti
Ram into the witness box, when he has not proved that Reoti
Ram did not in fact remove the whole of his consignment of
chillies and when he has given no evidence whatsoever as to the
terms of the arrangement according to which the bags of chillies
were allowed to remain on the station prerises (assuming that
they were so allowed to remain) after Reoti Ram had unloaded
them from the wagon.

[The jhdgm_ent here referred to the evidence and proceeded]:— -

The Railway Company was certainly not responsible for the -
honesty of Reoti Ram or of any other agent or sub-agent of the
plaintiffs employed to take delivery of the consignment, - Even E

‘supposing there was no dishonesty but that the sacks making up

the plaintiff’s consignment somehow got mixed up with consign-
ments intended for other people and were shus lost to the plaintiff,
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this could not have happened wittout gross carelessness on the
part of Reoti Ram, and it is impossible to agree with the lower
appellate court that on the evidence produced in this case any
liability in the matter attaches to the Railway Company.

We are, therefore, of opinion that the Subordinate J udge was
right, and that the suit was properly dismissed. There is no

_evidence of misfeasance or conversion. There is no evidenee of
the allegation originally relied upon that the Railway servants
pointed out the wrong goods to the plaintiff’s agent, even assum-
ing that he did not know which they were, of which there is also
no evidence, There is no evidence as to how, when or by whom
the consignment in dispute was in fact removed, nor as to what
share the Railway servants took 1n its removal, nor as to what
knowledge they had of the removal.

By a strict application of the ordinary rules of law. and
procedure to the plaintiff’s case it ought on this ground alome to
be dismissed for want of evidence to  support it. But in order to
remove any doubts we have gone on to consider whether, upon
the lines of the judgment of the lower appellate court, assauming
that ' some stranger wrongfully removed the goods destined for
the plaintiff and marked with his name, the Railway Company
can be held liable iu law for a breach of duty as carriers.

Primd facie the proper person to sue for non-delivery is the

consignor against whom the consignee has his own remedy. This
is o if the consignor undertakes to make delivery himself, If
the terms of the contract of sale are such hat delivery is to be
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on rail, the consignor undertaking to send the goods for the

consignee, the former is the agent of the latter and the railway
becomes the bailee of the person to whom the goods are sént.
This view is supported by and carried out in sections 90 and 91
of the Indian Contract Act. The peculiarity of this case is that
neither the consignee nor the agent Reoti Ram has given
evidence, and the only terms of the contract in evidencé are such
as are to be gathered from the consignment note. But assuming
in favour of the plaintiff-that he had the right to sue the Railway

- Company as bailees for faili ing to take reasonable care of the

~goods entrusted to t;hem as carriers; whereby a total loss has
occutred, the first question which arises is at what point does
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their obligation under such a contract of carriage cease, and have
the defendants been guilty of any breach of duty within the
period of their obligation.

The principles governing this question are contained in a clear
statement by Chief Justice CoCKBURN in the course of the
judgment in Chapman v, Great Western Railway Co. (1).
The contract of the carrier being not only to carry but also to
deliver, it follows that the custody of "the goods as carrier mus}
extend beyond the period of their transit. A reasonable time
must be allowed for the exigencies of traffic and for the con-
venience of the consignee to whom delivery has to be made.
And when the carrier is ready to deliver, the recipient is allowed
a reasonable time, and no more, to take delivery, Bust he cannot
for his own convenience or by his own laches extend the liability
of the carrier beyond a reasonable time, In that case the goods
baving arrived at their destination both on the 24th and on the
25th of the month, were destroyed by fire on the 27th on which
date also ab a later hour the plaintiff who was consignor and
“congignee called for the goods. Tt was held that the liability of
the Company as carriers had ceased. This view of the case has
been overlocked in the lower appellate court. No explanation
of the delay between the unloading on the 13th of May, and the
-so-called breach of duty on the 22nd of May, was attempted by
the plaintiff or required of the defendants. It is clear that the
contract of carriage was over. To hold otherwise would be to
impose a wholly unreasonable burdsn upon carriers, The Rail-
way Company might be responsible as warehousers, when a
somewhat different set of conmsiderations would arise, if any
evidence had been led toshow that such an arrangement was
either expressly or impliedly made. The charge for demurrage
does not necessarily give rise to such an implication, nor would
any duty rest upon the Company for breach of which they have
been held liable by the lower appellate court until such an
arrangement had begun,

Having regard to the absence of any attempt at the Lr'al to

‘prove delivery by the Rohilkhand and Kumaun Railway to the
wrong person as alleged 'in an offensive letter written by Mul -

Cha.nd’s vakil on his instructions to the agent of the Rolulkband’ ‘
1) (IBBO) 5 Q B.D, 278 ' , :

-
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and Kumaun Railway at Bareilly City on the 6th of June, 1918,
the claim appears to be an attempt to obtain money from the
Railway by a statement either wilfully untrue or made recklessly
without any belief in its truth.
The appeal must be allowed and the suit dismissed with
costs here and below. ,
Appeal allowed.

REVISIONAL CIVIL.

. Pefore Mr, Justice Piggott and Mr, Justice Kanhaiye Lal,
BUKHNATH RAI 4nNp aNoTHER (APPLICANTS) ». NIHAT, ORAND anp
aNorEnE (OPPOBITE PARTIES).*

Qiwil Procedurs Cods (1908), schedule II, paragraphs 17 and 18—Arbitra-
tion—Failure of arbitrators to make an qward—-Suil as to part of the matters
referred  Divection by Oowt o proceed with the arbitration aecepted by tlze
parbies. =

Certain persons agreed to refer matters in dxsputa between theia to arbi-
tration and two arbitrators and an  umpire were appoinfed, But, owing to

further disputes arising, the arbitration was nobt proceeded with, and one
of the pa,r'ties sent & nobice to the umpire purporting to revoke his aubhority
ag'umpire, Thereatter one of the partios to the submiseion filed a suit in o
Munsif’s Court as to part of the mablers referred to arbitration (the wholse of
gueh matters being beyond the pecuniary jurisdiction of the Munsif), The
Muusif at first dismissed the suit; but, the matter having been remanded fo
him on appeal; then passed an order staying the suif under paragraph 18
of the Oode of Civil Procedure and further went on to issue a precept to the
arbitrators and the umpire o conbinue the arbitration. No exception, however,
being talken by any ons concsrnel to this order, the arbitration proceeded,
the parties avgned their respective cases fully before the arbitrator sand
an award was made. An application to have this award madea mle of courd
wag acoepted by the Subordinate Judge and an appeal againgt this order was
dismissed by the Distirict Judge.

Held that in the oircumstances there was no grouad for holding that the
arpitrators had no jurisdietion to procesd with the cnse and deliver an award,
dppavu. Rowther v. Seeni Rowiher (1) and Shao Babu v, Udit Narain (2y
referred to

THE facts of the case were briefly as fo}lows t—

‘The parties entéred into an agreement by which = they
referred all their disputes to arbitration. Owing to certain
criminal proceedings which were going on between the parties,
‘the arbitration' could not make any headway., Subsequently

-# Civil Revizion No, 84 of 1919,
e 4191?\1 L. R, 41 Mad, 115, (2) (1914) 124, To. J., 757,
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