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like looking for a needle in a bundle of hay, and if we liad not 
found by the incontrovertible papers on the record that the 
matter was too clear for argument, I  should have adjourned the 
case for Mr. Maloomson to get an explanation from the Sub- 
Divisional officer. In  this case it is not necessary, but as a rule 
I  think it a desirable practice that parties applying in revision 
should be confined, where cause is shown, to the grounds upon 
which the original order issuing nofcice was made.

This application is allowed and the proceediags are set aside.
Proceedings set aside.

Before Justice Sir George Enox.
CHHOTI V.  KHAGHEKU «

Griminal Procedure Code, seatiofi 195, dames (6) and (7); sections 5,12,40 »- 
Sanefion to proseeute-«-AppUoation under section 195 [6) not an appeal--:Sfo 
revision intended after order >pamd\ under sectioni 195 Jurisdiction to 
grant sanction, not oua'.ed by transfer of Magistrate from  one sihb'diviiion to 
mother in the same district.

Beld that an application under section 195, clause ((3), of the Code of 
Onminal PiooeSura to revoke or grant a sanction given or refused By a 
Subordiaafce aufchoi'ity is not an appeil. Bhadesar Tiioari v, Kamta Prasad (l) 
not followed.

Eeld also thiifc it was^not the intention of the Legislature that when a 
guesfcion of granting or refusing sanction to prosecute has already been before 
two courts it should ba brought by way of revision before a third; Mata 
Prasad v. Baran Barhai (2) followed,

Beld further that, wherfe an applioation for sanction is properly before a 
Magistrate of the first class in charge of a aub-diviaion of a district^ his juriS'* 
Siction to pass orde£g on snoh application is not taken away by the fact of his 
being transferi’e i to another sub»diyision of the same digtrict, M ithani r. 
King'Empero.' (3) i‘e?f*erred to.

I t  is objootionable for a oourfc dealing with a sanction case under section 
19S, clause (6), of the Gode of Criminal Procedure to confine itself to mecely 
writing the Word “ Rejected ” on the application without giving any reasons 
fo£ the rejection thereof.

I n this case a complaint was filed againsb the opposite paftj 
tinder section 395 of the Indian Penal Code. The Magistrate 
discharged the accused. The accused, thereupon, applied to 
the same M agistrate for saaetion to prosecute the complainant

* Oriminal Revision No. 157 of 1920* from an order of E^*B. Neave< Ses* 
gi0&3 Judge of Meeiut, dated the 27th of January, 1920*

( 1) C1912) L L. K., 33 All., 90. (3) (1914) 1 h. B., 30 All., 469.
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B m p e b o s

V.
R a j b a k s i .

1920

1920 
Maff, 21.



1920
and some others under various sections of tlie Indian Penal 
Code. The Magistrate granted sanction on the 21st of November, 

Cheoti On the 20fch of November, 1919, (i.e., one day before the
Ksacsebu. order) the Magistrate was placed in charge of another sub

division. On appeal the Sessions Judge maintained the order, 
and wrote a judgment consisting of the word “ Rejected ”, only. 
The complainant then applied to the High Court to set aside 
the order.

Mr, Q, P. Boys (with him Babu iSatya Chandra M ukerji), 
for the applicant. (In reply to a preliminary objection that the 
Court bad no jurisdiction under section 195 of the Code of 
Criminal Procedure Code to hear this application)

Under section 195, clause (7), of the Code of Criminal 
Procedure, ih.e Sessions Judge is subordinate to this C ou rt; 
a sanction granted by him may be revoked by this Court. I t  
does not make any difference that the application was not made 
to him originally, but his order was the order passed on appeal 
under section 195, clause (6), of the Code of Criminal Procedure. 
Furfeherj the Magistrate when he granted the sanction (i.e,, on 
the 21st Novemberj 1919,) was not in charge of that sub-division,

■ therefore the order was without jurisdition and must be set. aside. 
Reliance was placed on Chunni v̂  Harhans (1). The ruling 
relied on by the Magistrate, Dcdip Singh  v. Nawal (2), is not 
applicable. There the sanction was granted by an Assistant 
Collector of the First Glass, Further, the judgment of the Ses* 
sions Judge is most incomplete and unsatisfactory.

Munshi Kumuda Pram d  (for Mr. iV. G. Vaish), for the 
opposite party i—

This Court has repeatedly held (approving the referring 
order of W a llis , J„  in I. L. R., 30 Mad., 382) that this Court 
has no power to entertain a second application under section 195, 
clause (6), of the Code of Criminal Procedure. That section 
gives only one right of appeal and a second application under 
that section is not contemplated: ifc&ia Pmsctc? v. Baran  
Barhai (8), Emperor y. Serhmal (4) and K anhai L a i v* 
Chhadammi Lai (5), This Court can interfere under section 439 

(1) (1903) l  A. L. J., 31S. (3) (3914) I. L. Xi, 36 All, 469.
(S) (m ? )  1 .1 ,. 3.9 AIL, 297. (4) (190S) I. L. SO A ll, 2 i3 ,

(5) (1908) AIL, 48,
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of the Oode of Griminal Procedare, but only if there is 
something illegal, iuoorrect or improper in the order com
plained of. As to the eoatention that the orcTer is without 
jurisdiction on the ground ,that on the date of the order 
the Magistrate was. placed in charge of another'sub-division, 
under section 12, clause (2), of the Code of Criminal Pro* 
cedure, the jurisdiction of the Magistrate extends to the whole 
district. Further, the order cannot be set aside merely on 
the ground that the'-proceedings took place in the wrong sub
division, Section 531 of the Oode would cure the defect. 
The facts in 1 A. L. J., 315, were different; there the order 
was passed by a Treasury OSScer, who could not entertain any 
criminal proceedings, which is not the case here. Further, 
section 367 of the Oode of Criminal Procedure applies to the 
judgment of trial coarts only, so the Sessions Judge was not 
required by the Code to write any particular sort of judgment.

K nox, J . :—Khacheru presented an application to the court of 
Mr, Nathu Earn, a Magistrate of the F irst Glass of Meerut, 
asking for sanction to prosecute Musammat Ohhoti for an offence . 
under section 2 11 of the ladian Penal Oode, on the 28th of Octo
ber, 1919. The exact section is not given in this application, bu t it 
appears in the cognate application filed on the same day. On the 
2 1st of November, 1919, the court of the F irst Class M agistrate, 
Meerut, accorded saaction as applied for. I t, was brought to 
his notice that the sanction^ so it was contended, should have 
been applied for from another Magisla'ate. In  counecition with ' 
this, in his order granting saaction he writes “ I t  was just 
yesterday, 20th of November, I  was relieved of the charge of 

, the sub-division of Sardhana and placed in charge of the sub
division of H apur." The learned Magistrate referred counsel 
to the ruling of Dalip Singh  v. N aw al (1), which he appears to 
have found in what he describes as Criminal Law Journal, vol. 18, 
page SOB. Chhoti then went to the Sessions Judge of Meerafe and 
applied uader the provisions of section 195 of the Code of 
Criminal Procedure that the order, dated the 21st of November}
1919, might be set aside because the sanction had not been 
properly grantedi The petition is headed as an appeal. This is

(1) (1917) 1. L. R., 39 All., 29?,
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a mistake. I  am aware that a learned Judge of this Courb in 
Bliadesar Tiwari v. Kamta Prasad (1) has laid down that 
proceedings of this kind should be registered as appeals. Bub, 

KHAOHEBtr. respect, it must he remembered that an appeal can
only lie from an order when provided by the Code of Criminal 
Procedure or by any other law for the time being in force. No 
suggestion had been made that any other law " has provided 
an appeal in this class of cases, We are thrown back upon the 
Code, The chapter in the Code of Criminal Procedure which 
deals with appeals is Chapter XXXI, and nowhere within the 
■bounds of that chapter has an appeal been provided from an order 
passed by a Oriioinal Court under section 195.

I t  is true that in section 195, clause (6 ), a sanction given 
may be revoked by any authority to which the authority giving 
it is subordinate. Clause (7) lays down chat for the purpose 
of this section every cotirt should be deemed to be subordinate 
only to the court to which appeals from the former courts 
oidinaxily lie. The word " only” contained in this clause is an 
important limitation and cannot be overlooked. I t  would be 
obviously inoorrest to say that section 195, clauses {Q) or (7), 
creates an appea,! from the Criminal Court giving sanction. I  
have dealt with this matter fully in Salig R am  v. Lai
(2), The other learned Judges who were members of the Full 
Bench in which this decision was ^ivea did not dissent and may 
be taken to have agreed with the view taken by me, and I  have 
had no reason since to be doubtful that the view which I  then took 
was other than the' right view. The Calcutta High Court in 
Jtamadhin Bania  v. Sewbalah Singh (3) and again in S a r i  
Mandal v. Keshah Glumdra Mana (4), had held that an appli
cation under section 195, clause (6), to the superior court is not 
an appeal. In this Court a learned Judge held that the right 
conferred by the sixth ‘ clause of section 195 is not exactly a 
right of appeal but is strongly analogous to such right, Earn 
jRaja Dat v. Sheo Dayal (5). The learned Judge of Meerut 
had ground for dealing with the application as though it wer«

(1) (1912) I. L. B., S5 All,, 90. (3) (1910) I. L. B,, 37 Oak., U i.  \

(2) (1806) I. L. 28 AH., 554. (4) (1912) I. h . R,, 40 Oalo,, 37.;
(S) {1916) I.. L. E., 37 AH., dS9.
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an application in revision, but passed upon it only the order 
‘‘Rejected," Now in more than one oaae this Court has pointed 
out that an order of this feind is not sufficienti. and should not 
have been made and the learned Sessions Judge should bear this 
in mind and not content himself with writing merely the word 
‘‘Rejected/^' The M agistrate, however, was thoroughly cognizant 
of the facts of the case and has gone very fully into them in 
his judgment.

Musammat Ohhoti has come here in revision. The grounds 
set out are (1) that the learned Magistrate who gave sanction 
had ceased to be the Sub-Divisional M agistrate of Sardhana 
on the date he granted sanotion and the m atter should have 
been dealt with by his successor ; (2) that the learned Magis
tra te  should not have granted sanction under the eiroum- 
stances of this case ; (3) the judgment of the learned Sessions 
Judge is not in accordance with law. All these grounds are 
in my opinion entitled to little  or no weight. As regards 
the third I  have pointed out above. As regards the second 
ground I hold, after careful consideration, that this Court has 
no authority to revoke or to grant sanction in , this case. 
The court of the F irst Class M agistrate of Meerut is not, in the 
words of section 195, subordinate to this Court. Appeals from 
courts of F irst Class Magistrates do not ordinarily lie to 
this Court. I  was referred to the words used in section 439 
of the Code of Criminal Procedure. I t  was argued that the 

, words “ any of the powers conferred on a court on appeal by 
section 195 ” clearly lead to the opposite concl usion, ^ h e re  
may be cases in which this Court would have such author
ity. As for instance, if sanction had been given 1>y the Ses
sions Judge of Meerut and this Court held that the sanction 
was not for any reason expedient or regular, i t  could acting 
under section 439 in exercise of the power granted by section 
195, revoke that sanction. But it does not follow that l)ecause it 
can exercise this power under one set of circumstances it can 
exercise that power when such exercise would be in  defiance 
of the limitation prescribed by clause (7) of section 195.

The question raised in ground no. 1 remains to be considered. 
The plea is that the Magistrate having bean relieved of the
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charge of Sardbana could nob pass the order he did. In  this plea 
1920 a << Sub-diYisional Magistrate is spoken of as a court. Section 5

CsHOM of the Code of Criminal Procedure shows that under that Code
E sacsshv, there are only five classes of Criminal Courts in British India. The

Sub-divisional Magistrate ” is not entered as being one of those 
five classes of conrfcs. The court in this case was the court of a 
Magistrate of the F irst Class of Meerut, and by section 12 the 
local area of S xrdbana was defined as the Ioe?„l area within which 
that First Class Magistrate might exercise all or any of the 
powers with which he was invested under the Code. Bat, except 
as otherwise provided by such definition, the jurisdiction and 
power of the F irst Class Magistrate extended throughout the 
district of Meerut. See section 12 , clause (2). The mere fact 
that Mr. Nathu Ram was relieved of the charge of the local area 
or Tahsil of Sardhana did not take away from him the juris
diction and power of granting sanction under section 195. I  
had occasion to deal with this point in M itliani v. K ing  

(1) and ia, that case I held tha t the contention that 
all cases pending on a file of a Magistrate who had been, relieved 
of the charge of a sub'division. did nob necessarily pass automa
tically into the hands of his successor merely because the former 
had been transferred to another local area ia the same district. 
I  then pointed out that aueh procedure was obviously iQconvenient 
and that section 12 of the Cole of Orimiaal Procedure did not 
lay down any such automatic rale. To hold otherwise would be 
to overlook the provisions of soction 40 of the Code of Criminal 
Procedure. The present case was not the case of an oflScer trans
ferred from the district of Meerut to another district. Further
more, to grant sanction was inherent in him as a court of a Magis
trate of a F irst Class, I t  was not a power with which he had to be 
specially invested and by both section 12 and section 40 his 
powers continued although he was relieved of the sub-division of 
Sardhana,and placed in charge of the sub-division of Hapur. 
The language of his order shows that the application for sanction 
was instituted ia hia court long before he was relieved of the 
charge of Sardhana; it was pending and had been pending for 
same time. I  hold that he was under the circumstanees -fully.

■ (1) (1912) 9 4. L. J,,
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1020empowered to pass tlie order he did. I  was referred to the case 
of Empress o f In d ia  v. A n and  Sariop (1), but in  that case the 
Magistrate was under transfer from the original district io which 
he was to another and different district. fThe case of SJictih Khachbe?t. 
fa h ru d in  (2 ) is also not in point and can be at once distin- 
guished'and is no authority in the present case.

Over and above all this, granting sanction is not the trial 
or punishment of the offence charged. To make such a proceeding 
drag through several courts' is a mistake and in my opinion the 
Procedure Code has very pi’operly confined {his m itter to two 
courts and two courts only, the court applied to and that court 
to which it is immediately subordinate.

” I  fully agree wbh what was laid down in Mata PrasoudY.
Baran Barhai (3). I t  is true that, that was a case in which a 
Civil Court had granted sanction, but the underlying principle 
is the same and I am quite prepared to extend it to cases in 
which sanction was granted by a Criminal Court.

On every ground I dismiss the application. As tha six 
months during which the sanction can remain in force expires 
to-day, under section 195, clause (6;, I  extend the time up to the 
30th of June, 1920.

Application rejected*

a p p e l l a t e I ^ i y il ,
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Befots Mr, Juitica Piggott and Mr. Justice Wahli.
BENQ-AL AND I'i ORTH-W ESTERN BAIIjW Ay and ahoihek (Dbfbhda.no;b)

MUL OHAJMD (PLAjKTiifp).* ^^20
B a i l w a y  C o m p a n y ,  d u t i o s  o f ,  a i  c a j - r i s r s — Q oods a l l o w e d  h y  c o n s ig M e  to  M a y y 2 1 ,

r e m a i n  o n  raU 'poay p r e m is e s  f o r  a n  u n r e a s o n a U e  t i m e - * C o m p a n y  n o t  l i a b h  

f o r  lo ss  or d a m a f f i — I ^ s m u r r a g e .  .

T iie  oonsiguce of goods s e a t  by ra i l  is  to  tak e , de liv ery  thereo f
■within a  rQasonabie tim e . I f  by h is  ow n  laches h e  o m jts  to  do so, ha can iio t 
ho ld  th a  railway com pany  lia b le  for an y  loss or dam age w h ich  m ay  accrue.
D ifie ro n t oonsidara tjons w ould a r ise  if th e ra  w ere any  ev idenes to  show  an  
ag v e ittien t on th e  p a r t  of th e  ra ilw ay  com pany  to act; as w a re h o u sg m e u ; fau.fc 
th e  m are  fa c t o f 'th e  oom pany  c h a rg in g  dem urrage w ould  n o t n ao sssa rily  give

* First Appsal No. l43 of l9iL'9,fEom an ordec oi Jagat Narain, Distnot 
Judge o£ Aligarh, dated the. 14fcli'of May, 1919.

(1) llSSl) I . L. R„ S All., 565. (2/ (133iJ I. L. E., 9 Bom,, 4.Q.
(3) (m 4 )  I. L. R.j S3 All,, 439.


