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like looking for a needle in a bundle of hay, and if we had not
found by the incontrovertible papers on the record that the
matter was too clear for argument, I should have adjourned the
case for Mr. Malcomson to get an explanation from the Sub-
Divisional officer. In this case it is not necessary, but as a rule
I think it a desirable practice that parties applying in revision
should be confined, where cause is shown, to the grounds upon
which the original order issuing notice was made.

This application is allowed and the proceedings are set aside.

Proceedings set aside.

Befoye Justice Sir George Knox,
CHHOTI v. KHACHERU.*

Criminal Procedure Code, seotion 195, clawses (6) and {7); seotions 5,12,40 ~
Sanotion o prosecule—Application under section 195 (6) not am appeal~No
revision intended ofter order passed| under section 195 (6)~Jurisdiclion to
grant sanction mob -ous'ed by transfer of Magisirate from one Sub-division to
another tn the same disirict.

Heid that an application under section 195, clause (B), of the Code of
Oriminal Procedure to revoks or ‘grant a sanction given or refused by a
Bubordinate authority is not an appeal. Biadesar Diwaeré v. KEamia Prasad (1)
not followed,

Held nlso that it wasjnot the interfion of the Legislature that when a
guestion of granting or refusing sanction to prosecute has already been hefore
two courts it should be brought by way of revision before a third: Malw
Prasad v. Baran Barhat (2) followed,

Held tnrther that, where an application for sanction is properly before a
Magistrate of the first clags in charge of a sub-division of a district; his jurise
diction to pass ordets on such application is not taken away by the fact of his
being transferrel to another sub-division of the samo Qistrick, Mithaniy,
Eing-Empero- (8) reforred to.

It is objootionable for aocourt dealing with a sanction case under seebion
195, clauss (6), of the Code of Criminal Procedure fo confine itseif to merely
writing the word « Rejeoted ' on the application without giving any reasons
for the rejection thereef, '

IN this case a complaint was filed against the opposite party
under section 395 of the Indian Penal Code. The Magistrate
discharged the accused. The accused, thereupom, applied to

the same Magmtrate for sanction to prosecute the complamant

) *Crxmmal Rovision No. 157 of 1920, from an order of B.'R. Neavs; Ses-
gions Judge of Meerut, dated the 87th of January, 1910. ‘
(1) (1912) T T. Ry 35 All, 90,  {2) (1914) 1 L, R., 56 AlL, 469.
(3) (1912) D A. L, J., 448
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and some others under various sections of the Indian Penal
Code. The Magisirate granted sanction on the 21st of November,
1919, On the 20th of November, 1819, (ie., one day before the
order) the Magistrate was placed in charge of another sub-
division. On appeal the Sessions Judge maintained the order,
and wrote a judgment consisting of the word * Rejected”, only.
The complainant then applied to the High Court to sel aside
the arder.

Mr. @. P. Boys (with him Babu Satyo Chandra Mukerji),
for the applicant, (In reply to a preliminary objection that the
Comwrt bad no jurisdictién under section 195 of the Code of
Criminal Procedare Code to hear this application) :=—

Under section 193, clause (7), of the Code of Criminal
Procedure, the Sessions Judge is subordinate to this Court;
a sanction granted by him may be revoked by this Court. It
does not make any difference that the application was not made
to him originally, but his order was the order passed on appeal
under section 195, clause (8), of the Code of Criminal Procedure.
Further, the Magistrate when he granted the sanction (i.e., on
the 21st November, 1918,) was not in charge of that sub-division,

" therefore the order was without jurisdition and must be set aside,

Reliance was placed on Clunni v. Harbans (1). The ruling
relied on by the Magistrate, Dalip Singh v. Nuwal (2), is not -
applicable, There the sanciion was granted by an Assistant
Collector of the First Class, Further, the judgment of the Ses-
sions Judge is most incomplete and unsatisfactory.

Munshi Kumuda Prasad (for Mr. N. 0. Vaish), for the
opposite party :—

This Court bas repeatedly held (approving the referring
order of Warus, J, in I, L. R., 30 Mad, 382) that this Court
has no power to entertain a secund application undel section 195,
clause (6), of the Code of Criminal Procedure. That section
gives only one right of appeal and a second application under
that section i3 not contemplated : Mute Prasad v. Baran
Barhai (8), Bmperor v. Serhmal (4) and Kanhai Lal v,
thadammz Lal (8).  This Court can interfere under section 439

(1) (1903) 1 A. L. 7., 315, {3) (1914) I T.. R., 86 AlL, 469.
(3) (1917) I I R,, 89 AN, 297,  (4) (1908) I. L.R,,30 All, 943,
{5) (1908) I L. K., 51 AlL, 48,
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of the Code of Criminal Procedure, but only if there is
something illegal, incorrect or improper in the order com-
plained of. As to the contention that the order is withous
jurisdiction on the ground that on the date of the order
the Magistrate was placed in charge of another sub-division,
under section 12, clause (2), of the Code of Criminal Pro-
cedure, the jurisdiction of the Magistrate extends to the whole
district. Further, the order cannot be set aside merely on
the ground that the'proceedings took place in the wrong sub-
division, Section 531 of the Code would cure the defect,
The facts in 1 A L. J., 315, were different; there the order
was passed by a Treasury Odficer, who could not entertain any
criminal proceedings, which is not the case here, Further,
section 367 of the Code of Criminal Procedure applies to the
judgment of trial courts only, so the Sessions Judge was not
required by the Code to write any particular sort of judgment.
Kwozx, J.:—Khachera presented an application to the court of
‘Mr. Nathu Ram, a Magistrate of the First Class of Meerut,

asking for sanction to prosecute Musammat Chboti for an offence

under section 211 of the Iadian Penal Code, on the 28th of Octo-
ber, 1819. The exact section is not given in this application, but it
appears in the cognate application filed on the same day. On the
21st of November, 1919, the court of the First Class Magistrate,
Meerut, accorded sanction as applied for. It was brought to
his notice that the sanction, so it was contended, should have
been applied for from another Magisirate. In connection with
this, in his order granting sanction he writes :—" It was just
yesterday, 20th of November, I was relieved of the charge of

.the sub-division of Sardhana and placed in charge of the sub.

“division of Hapur.” The learned Magistrate referred counsel
to the ruling of Dalip Singh v. Nowal (1), which he appears to
have found in what he describes ag Criminal Law Journal, vol. 18,
page 803, Chhoti then went to the Sessions Judge of Meeruf and
applied under the provisions of section 195 of the Code of
Criminal Procedure that the order, dated the 21st of November,
1919, might be set aside because .the sanction had nob been

properly granted, ‘The petition is headed as anappeal. This is

S (1) (1917) L [ R, 89 AL, 297.
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a mistuke. Tam aware that alearned Judge of this Court in
Bhadesar Tiwari v. Kamte Prasad (1) has laid down that
proceedings of this kind should be registered as appeals. Bus,
with all due respect, it must be remembered that an appeal can
only lic from an order when provided by the Code of Criminal
Procedure or by any other law for the time being in force. No
suggestion had been made that ¢ any other law ’ has provided
an appeal in this class of cases, We are thrown back upon the
Code, The chapter in the Code of Criminal Procedure which
deals with appeals is Chapter XXXI, and nowhere within the
bounds of that chapter has an appeal been provided from an order
passed by a Criminal Court under section 195.

It is true that in section 195, clause {6), a sanction given
may be revoked by any authority to which the authority giving
it is subordinate, Clause (7) lays down that for the purpose
of this section every cour should be deemed to be subordinate
only to the court to which appeals from the former courts
ordinarily lie, The word “ only” contained in this clause is an
important limitation and cannot be overlooked. It would be
obviously incorrect to say that section 195, clauses (6) or (7),
sreates an appeal from the Criminal Court giving sanction, I
have dealt with this matter fully in Salig Ram v. Ramji Lal
(2). The other learned Judges who were members of the Ful}l
Bench in which this decision was given did not dissent and may
be taken to have agreed with the view taken by me, and I have
had no reason since to be doubtful that the view which I then took
was other than the right view.. The Calcutta High Court in
Ramadhin Banie v. Sewbalak Singh (3) and again in Harg
Mandal v. Keshab Chandre Mana (4), bad held that an applis
cation under section 195, clause (6), to the superior court is not
an appeal. In this Court a learned Judge held that the right

~conferred by the sixth-clause of section 195 is not exactly a

xight of appeal but is strongly analogous to such right, Ram
Baja Dat v. Sheo Dayol (5). The learned Judge of Meerut
had ground for dealing with the application as though it were
(1) (1912) L. L, R., 85 AL, 90. ©  (3) (1910) L. L. B,, 87 Oale,, 714,
{2) (1906) I. L. R, 28 AlL, 554, (4} (1912) 1. L. R, 40 Cale, 57.
(5) {1915) L. L. R,, 37 A1L, 430,
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an application in revision, bub passed upon it only the order
“Rejected,” Now in more than one case this Court has pointed
out that an order of this kind is not sufficient. and should not
have been made and the learned Sessions Judge should bear this
in mind and not content himself with writing merely the word
“Rajected.”” The Magistrate, however, was thoroughly cognizant
of the facts of the case and has gone very fully into them in
his judgment,

Musammat Cbhoti has come here in revision. The grounds
set out are (1) that the learned Magistrate who gave sanction
had ceased to be the Sub-Divisional Magistrate of Sardhana
on the date he granted sanction and the matter should have
been dealt with by his successor ; (2) that the learned Magis-
trate should not have granted sanction under the eircum-
stances of this case; (3) the judgment of the learned Sessions
Judge is not in accordance with law. All these grounds are
in my opinion entitled to little or no weight. As regards

the third I have pointed oubt above. As regards the second
V ground I hold, after careful consideration, that this Court has
no authority to revoke or to grant sanction in this ecase,
The court of the First Class Magistrate of Meerut is not, in the
words of section 195, subordinate to this Court. Appeals from
courts of First Class Magistrates do not ordinarily lie to
this Court. I was referred to the words used in section 439
of the Cods of Criminal Procedure. It was argued that the
.words * any of the powers conferred on a court on appeal by
section 195" clearly lead to the opposite conclusion., There
may be cases in which this Court would have such author-
ity. As for instance, if sanction had been given by the Ses-
sions Judge of Meerut and this Court held that the sanction
was not for any reason expedient or regular, it could acting
under section 489 in exercise of the power granted by section
195, revoke that sanction, Bub it does not follow that because it
can exercise this power under one set of circumstances it can
exercise that power when such exercise would be in defiance
of the limitation prescribed by clause (7) of section 195,

+ " The question raised in ground no, 1 remains to be considered,
The plen is that the Magistrate having besn relieved of the
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char‘ge of Sar&hana, could not pass the order he did. Tn this plea
& * Sub-divisional ” Magistrate is spoken of as a court. Section 5
of the Code of Criminal Procedure shows that under that Code

* there are only five classes of Criminal Courts in British India. The

¥ Qub-divisional Magistrate ”’ is not entered as being one of those
five classes of courts. The court in this case was the court of a

Magistrate of the First Class of Meerut, and by section 12 the

local area of Sirdhana was defined as the local area within which
that First Class Magistrate might exercise all or any of the
powers with which he was invested under the Code. But, except
as otherwise provided by such definition, she jurisdiction and
power of the Wirst Class Magistrate extended throughout the
district of Meerut. See section 12, clause (2), The mere fact
that Mr. Nathu Ram was relieved of the charge of the local area
or Tahsil of Sardhana did not take away from him the juris-
diction and power of granting sanction under section 195, I
had occasion to deal with this point in Mithani v. King
Emperor (1) and in that case I held that the contention that
all cases pending on a file of a Magistrate who had been relieved -

- of the charge of a sub-division dil not necessarily pass automa-

tically into the hands of his suceessor merely because the former
had been transferred to another local area in the same district.
I then pointed out that such procedure was obviously inconvenient
and that section 12 of the Cole of Criminal Procedure did not
lay down any such automatic rule. To hold otherwise would be
to overlook the provisions of section 40 of the Code of Criminal
Procedure, The present case was not the case of an officer trans
ferred from the district of Meerut to another district. Further-
more, to grant sanction was inherentin him as a court of a Magis.
trate of a First Class, It was not a power with which hehad to be
specially invested and by both section 12 and section 40 his
powers continued although he was relieved of the sub-division of
Sardhana and placed in charge of the sub-division of Hapur.
The language of his order shows that the application for sanction
was instituted in his court long hefore he was relieved of the
chaxge of Sardhana ; ib was pending and had been pending for
some time, I hold that he was under the circu mstances fully,‘
(1) (1912) 9 A, L, 7,, 448,
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empowered to pass the order he did. I was referred to the case
of Empress of India v. Anand Sarup (1), but in that case the
Magistrate was under transfer from the original district in which
he was_to another and different district. The case of Shaik
Fakrudin (2) is also not in point and can be at once distin-
guished and is no authority in the present case.

Over and above all this, grauting sanction is not the trial
or punishment of the offence charged. To make such a proceeding
drag through several courts is a mistake and in my opinion the
Procedure Code has very properly confined this matter to two

courts and two courts only, the court applied to and that court

to which it is immediately subordinate.

-1 fully agree with what was laid down in Mate Prasadv.
Baran Borhed (8). It is true that, that was a case in which a
Civil Court had granted sanction, but the underlying principle
Is the same and I am quite prepared to cxtend it to cases in
which sanction was granted by a Criminal Court.

On every ground I dismiss the application, As the six
months during which the sauction can remain in force expires

to-day, under section 195, clause (6), I extend the time up to the
30th of June, 1920,

Application rejecteds
APPELLATE CIVIL.

Befora My, Justice Piggott and Mr. Justice Walsh.
BENGAL AND NORTH-WESTERN RAILWAY AND axorgER {DEFENDANTS)
¥, MUL GHAND (PrAixyzsr)*
Bailway Company, duties of, as casrizrs—Goods allowed by consignee to

Temain on mu?waJ premises for aw wnreasonabl ttme-~Company nol lzable

Jor loss 0; damage— Demnuirage,

The consignes of goods seat by rnil is byund to fake delivery thercof
within & ressonable time, If by hisown laches he omits to do sc, he caxnot
hold the railway company liable for :uxy‘ logg or damage which may accrue,
Difieront considerations would arise if thers were any evidence to show an.
agre:ment on the part of the railway company toact as warshousemen ; bué
the mere fact of 'the oompany charging demurrage would nol nec«ssmly give

¥ l‘lmﬁ Appeal No. 143 of 1919, from an order of Jagat Nmun, District
Jud&,e of Aligarh, duted the. 14th of May, 1919,
(1) (1831) 1. L. B, 8 &1, 963, (2, (1334 I, L. R,y 9 Bom, 40.
(3) (1914) T Iy R, 89 AlL, 459.
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