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Before My, Justics Piggolt and Hr. Justies Kanhaiya Lal. .
OHOKHE LAL (DermspaNT) v, BIHARI DAL A¥D OTHERS (Pmﬁmmm)
Qrove-land—CQustomary vights of grove-holler—Right fo maintain gt-oue by

plontation of few tress—Wagjib-ul-ary—Relation of rights recorded in ihe
wajibsul-ars tothe customary law.

" Bo far as degided cases (with reforencs to the rights of grove-holders‘) g0,
the tendenoy has been fo limib the decision by th» provision-s of the wajib. u%-
arz, and to assume that the grove-holder possesses all rights in respetf'n .of }'113
grove which are not exaluded by those provisions. For ex?.mplc'a, it it is ine
tended to debar a grove-holder from his usnal right to mainbain his grove ‘ by
planting fresh tyoes from tima o time, it is to bs expietad that soms menmo_n
of such a aurtailment of the grove-holder’s sustomary right will be found in
the wajib-ul-arz.

On suit filed by the zamindar against a grove-holder for a declaration that
the land in defendant’s possession as n grove had oeased to be grove-land and
foran injunction to prevent him planting mora trees thereon, it was found
that the grove-holder had for soma yearsbsen planting frees to replace treeg
which had fallen, and this without intarference on the park of phe zamindars,
also, on a construction of the wajib-ularz, that, although the planting of new
groves or trees withont the permission of the samindars was forbidden, there
was no specific provision barring the ocustomary right of a grove-helder to
replace dead or fallen trees, and tha conclusion was that the grove-holder still
possessed the customary right of a grove-holder o planf fresh trees.

Tsg facts of this case are fully set forth in the judgmens
of the Court,

Munshi Lakshmi Narain, for the appellant,

Dr. Kailas Nath Katjw and Maulvi Mulhtor Ahmad, for
the respondents, :

Precort and Kanmarys LA, JJ.:--The plaintiffs in this suit
are the zamindars-of a certain village. The defendant is a
a tenant of the village and is in possession of two plots of land
constituting & grove or groves. It is not clearly stated any-
where whether the plots of land are contiguous, but from the
pleadings and the manner in which evidence was adduced it
would seem that they must be, At any rate it will be convenient
to speak of the * defendant’s grove.” It is slleged in the plaint
that at the time of the settlement in 1301 fasli there were 883
trees standing in the grove and that now there are only 108

scattered trees. The plaintiffs, relying on their rights as

* Birst Appeal No, 153 of 1919, from an order of Mubhammad Zia-ul-

Hasan, Additional Bubordinate J udge of Budaun, dated the 125h of Sepfember,
1919, '
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proprietors of the land and on the provisions of the wajib-ul-arz
prepared at settlement, claimed that the defendant’s grove, or
ab least some unspecifiedl portion of the same, had bicome
denuded of trees and had lost the charicter of a grove. They
sought relief by way of a declaration and also by way of an
injunction restraining the dsfendant from planting new trees
in the grove, coupled with an order directing him to remove a
number of trees alleged in the plaint to have been planted
between a year and six mouths prior to the institution of the
suit. The suit was resisted on a variety of grounds. The court
of first instance found that the land in suit considered as a
whole had not lost its character of a grove, so that no right of
re-entry bad come into existence in favour of the plaintiffs
zamindars, either in respect of the land as a whole or in respect
of any portion ofit. The learned Munsif went on to criticize
the form of the reliefs claimed and held that, in any case the
plaintiffs were not entitled to relief by way of declaration
because, if any right of re-entty had aseruel to them, they
should have defined the area in respect of which that right had
accrued and claimed possession over the same and not a mere
declaration. On the question of the injunction, the trial court
interpreted the provisions of the wajib-ul-arz in favour of the
defendant and held that he had a right tocontinue planting new
trees within the limits of the grove as defined in the settlement

papers. There were one or two other issues fixed which were not

tried out, but the first court dismissed the suit substantially upon
these findings. In appeal the learned Additional Subordinate
Judge has not discussed some of the points taken by the court
of first instance. He has not thought it necessary to consider
whether the claim for relief by way of a declaration was in fact
maintainable. He seems to have limited his consideration

to the plaintiffs’ claim for an injunction. Placing an interpre-
tation upon the terms of the wajib-ul-arz different from that

adopted by the first court, he has held that the defendant has

no right to plant new trees without the permission of the

plaintifis, Upon this finding he has remanded the suit for final

disposal to the court of first instance. In appeal before us

there has been some argument on the question discussed in the
- ‘
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first court’s judgment which have not been touched upon in
appeal. The learned Munsif was in our opinion, clearly justified
in his finding that, on the admission contained in the plaint
itself, the land in suit still retaing its charactor of a grove, so
that no right of re-entry had come into existence in favour of-
the plaintiffs, either in respect of the land as a whole or in
respect of any portion of it. There is also great force in the
reasons given by the learned Munsif for his finding that in no
event were the plaintiffs entitled to mainbain a suit for a mere
declaration, and those reasons have not been dissented from by
the lower appellate court. There remains, however, the ques-
tion whether the plaintiffs are or are not entitled to an injunc-
tion restraining the defendant from planting new trees. The
point must be determined with reference to the provisions of the
wajib-ul-arz and to the evidence on the record as to the previous
conduct of the parties, that is to say, the rights hitherto exercised
by the grove-holder, The trial court laid no small stress on the
fact that, in the period of thirty years or so between two settle-
ments, a very large number of new trees, 147 at least, according
to the learned Munsif, must have been planted vy the grove-
holder. Tt has also been shown to us that the re-planting of the -
grove on which the defendant has now embarked is on a
considerable seale. According to the evidence there are two or
three hundred young trees at present standing in the grove,
over and above the 103 old trees referred to in the plaint.
There was much controversy as to the age of these newly planted
trees, but we do not think that anything substantially turns
upon it, We are content to accept the finding of tie lower
appellate court that this re-planting of trees in the grove was
ab least started some four years prior to the institution of the
suit. As to the terms of the wajib-ul-arz, the essential points
are the following, There is first of all a clear reference to these.
two groves as held by a * riaya’, the prelecessor in title of the
present defendant, and as standing on a wholly different fdoting ,
from the groves of proprietors, of which a detail is also given.
It is clearly laid down that the grove-holder is to enjoy the full -
benefit of the grove, including the fruit and the right to remove
the timber, Then comes a provision that *when the grove
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becomes denuded of trees the zamindars shall have a right
to ocecupy and to bring it under their own cultivation.
This is followed by the crucial words which we are asked to
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interpret. Rendered as literally as possible the words arc as Braast Dat.

follows :—*and no tenant (riaya) has any right without the
consent of zamindars to plant a grove or scattered trees,” The
case for the plaintiffs respondents is that these words refer to
all riayas 1n the village, including the holder of the two
particular groves which are mentioned just before this sentence,
and that they amount to a prohibition of the planting of
new trees within the grove in suib, either to replace the old
ones as those fall down, or under any other circumstances,
unless the consent of the zamindars is obtained. The trial
court regarded these words as wholly independent of the
provisions immediately preceding about the two specified groves
belonging to the defendant’s ancestor. It treated them as
merely contalning a general statement that in future tenants of
the village Would not have any right either to plant a new grove
or to plant individual trees, as for instance, on the boundaries of
their fields or on the waste lands of the village, without
previously obtaining the consent of the zamindars, The lower
appellate court seems to have shought 1t sufficient to hold that
the words “aur kisi riaya ko’ are perfectly general and are
sufficient to include the predecessor in title of the defendant.
This is a fair remark enough, if the attention of the court is to
be limited to these words alone ; but it is certainly difficult to
apply the words immediately following to the case of the existing
grove-holder whose righss have just previously been defined,
We had to put it_to the learnmed counsel for the respondents
whother he wished us to apply this particular sentence to the
facts of the present case on the ground that the defendant had
been planting scattered trees, or on the ground that the defen-
dant had been planting a grove  The former alternative he very
properly abandoned. It seems indeed quite impossible to apply
the words “ lagane darakht mutafarriga” to the facts disclosed
by the evidence as to what the defendant has been doing within
the boundaries of his own grove. The conteution, therefore, is
that the defendant has transgressed a provision of the wajib-ul-are
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by virtually planting a grove. We think that this contention
is almost as difficult to adopt as the other. The defendant has
presumably waited until a considerable number of the trees in
the grove had reached an age abt which they were no longer
valuable as fruit bearing trees, bub were likely to yield a profit
either as timber or as firewood He has then begun to plant a

large number of trees to replace those which have thus been lost,

The expression “lagane bagh,” as it appears in the wajib-ul-arz,
certainly seems to us to refei to the planting of.a new grove. It

* is quite true that there is no word like “ jadid’’ in the sentence

in question ; but when one comes to read the context the meaning
does seem to be that, apart from the rights of the existing grove-
holder which have been just specified, no tenant in the village is
recognized as having a right to plant a grove, that is to say, in
effect to plant a new grove, without the consent of the proprie-
tors. ‘ )
Something has been said to us about the rights of the parties
under the general law. So far as decided cases go, the tendency
has been to limit the decision by the provisions of the wajib-ul-
arz and to assume that the grove-holder possesses all rights in
respect of his grove which are not excluded by those provisions.
At any rate we think that, if it had been intended to prevent this
grove-holder from keeping up the character of the grove by the
planting of new frees, something explicit would have been said
on the subject in the wajib-ul-arz, and in this counection the
evidence relied upon by the first court as to the practiee of plant.
ing new trees, which had apparently been going on without
question for the entire interval between two settlemerits, becomes
of considerable significance, The learned Additional Subordi-
nate Judge has said that the terms of this wajib-ul-arz are very
similar to those of another wajib-ul-arz which a learned Judge of
this Court was called upon to interpret in another case. There
is, no doubt, a certain similarity, but as a matter of fact the
judgment under appeal is an illustration of the danger of attempts
ing to interpret a document in one case by the interprebation_‘
which may have been put upon a differently worded document in
some other case, We think the wording of the wajib-ul-arz
which has to be considered in the present case is distinguishable
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in the most erucial point from that.of the wajib-ul-arz referred o

in the judgment of the lower appellate court. In our opinion,
therefore, the decision of the court of first instance was correct.
The plaintiffs were entitled to no relief and the order of remand
passed by the lower appellate court is unsustainable. We allow
this appeal, set aside the order of the lower appellate court and
restore the decree of the court of first instance with costs through-
out in favour of the defendant
Appeal allowed,

REVISIONAL CIVIL.

Before My. Justice Ryves and My. Justice Gokul Prased.
KANDHAIYA SINGH (Drrexpint) v MUSAMMAT KUNDAN (Pramries)®,
Civil Procedure Coda (1908), sections 148 and 151 ; order XXXIV, ruls 8 ; order

XL VII—Dacrea conditioned upon payment of money within o fived period—
Court not competent to antend time for payment otherwise that in the case of
mortgage deerees.

’ Bxcept in the case of a decree in & mortgage suit to which oxder XXXIV,
rule 8, of the Qode of Civil Procedure applies, a court has no power to extend
tha time limited for payment of money ordered by a decree to be paid as a
condition precedent to its operation. Swuranjan Singhv. Bam Bakal Lal (1)
followed, IZdumba Parayan v. Pethi Raddt (2) dissented from,

TaE plaintiff in this case sued to seb aside a mortgage and -

subsequent sale of a house which she had executed in favour of
one of the defendants. The decree of the appellate court, passed
on the 17th of February, 1919, was to the effect that the plaintiff
should get possession of the house on condition that she paid a
sum of Rs. 600 into court within one month. Four days before
the term limited by the decree had expired the plaintiff made
an application to the court in which she stated that she
had been unable to get a copy of the decrss up till then,
and that as she was a pauper, she had not money herself to
satisfy the decree and could not get a loan from the local bankers
“without showing them the copy of the decree. She, therefore,
prayed that she might te permitted to deposit the money within
a month of her receiving a copy of the decree. On this applica-
tion the court passed thefollowing order :—* As it appears there

% Civil Revision No. 75 of 1919,
(1) {1618) LL.R. 85 AIL, 582, (2} (19191, L..R., 43 Mad., 357
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