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these decisions wil'l show that they are not on all fours with
the facts of the present case and do not help us. If we assume
(and we think that it may fairly be so assumed) bhat the
present application is one in confinuation of the former, even
then article 181 of the Limitation Act must apply, and it
was necessary for the appellant to come into court within
three years of the removal of the bar which prevented his
carrying on the execution of his decree. That bar was removed
by the decision of the first court on the 26th of April, 1915,
We are asked to give the appellant a further extension of
time and to calculate the three years from the 19th of April,
1917, the date on which the High Court dismissed the appeal.
We cannot see how this can possibly be done. The learned

~counsel for the appellant admits that on the 27th of April,

1917, his client could legally have applied for execution as
he has now applied and that there was nothing to prevent
him carrying on the execution from that date onwards. I
is, therefore, clear that time began to run against him after
the decision of the 26th of April, 1915, We would point out
that he is not entitled to much sympathy, for though the
High Court had dismissed the appeal on the 19th of April,
1917, he still waited till the 11th of June, 1918, before he
came to court. He has been negligent of his rights and the
Law does not look with favour on persons or litigants of
that description. The appeal, therefore, fails and is dismissed.
We direct that each party payits own costs in this matter in
view of the circumstances of this case and the dishonest conduct
of the opposite party. ‘

Appeal dismissed,.

Before My. Justice Tudball and Mr, Justice Sulaiman,
SURAJ NARAIN SINGH (Jupguesr-pEBTOR) 0. JAGBALI SHUKUL
AND OTHERS {DEOREE-HOLDERB),*
Civil Procedure Code (1908), order XXXIV, rule 14 ~ Mortgage—~Suit on
meorégage, but only simple money decres given—Hzeoution of decree,”
Ovder XXX1V, rule 14, of the Code of Civil Precedure does not apply

. When the mortgagee, having alveady brought a suit upon his mortgage, hag

*Second Appeal No. 680 of 1919, from s decree of I, B. Mundis;
Additional Judge of Gorakhpur, duted the 26th of February, 1919, sonfirming

@ dearee of Muhammad Shafi, Subordinate Judge of Gorakhpur, dated the 9th -
of March, 1918, : '
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obtsined : nly & simple moncy decree on the finding that his mor‘gage was not

legally cnforceable. On such a decree evecution can be had agrinst any

propeity of the judgment-debtor. Chedi Lal v. Seadal-ufi-nica Bibi (1)
. followed.

TeE facts of this case are fully stated in the _)udgment of the
Court.

Munshi 7swar Saran and Munshi Hornendan Prasad, for
the appellant.

Babu Piari Lol Banerji and Pandit Noarbadeshwar Pmscwl
Upadhya, for ‘the respondents.

TupBALL and SUL:1MAN, JJ, : —The circumstances which have
given rise to this appeal ure as. follows :—On the 12th of May,
1908, a mortgage was gxecuted Ly Chatar Singh in favour ot
Kamla Kant and a suit was brought to recover the amount due
on this mortgage d~ed by the mortgagee. This suit was contest-
ed by the minor son of the mortgagor and a subsequent transferee,
Nageshar Prasad. It appears thabt the court held that this
mortgage was not for family necessity and was not binding on
the family at all, and ultimately only a simple money deceree
was passed against the mortgagor. The mortgagee bas put
‘this decree in execution and attached property, 4.e., the rights
and interests of the_mortgagor in the joint property which had
originally been mortgaged. Au objection was raised that,

inasmuch as this very property had heen mortgaged under the

mortgage deed, the mortgages was no6 eatitled to sell this pro-
perty in execution of the simple money decree unless and until a
soparate suit was brought under the provisions of order XXXIV,
rule 14. The court below has nab ascepted this contenbxon hence
this appeal.

In our opinion the provisions of order XXXIV, rule 11, can
not apply to the facts of this case, beeause the mortgagee, seeing
the force of the defendant'’s contention that the mortgage was
not enforceable, had to abandon his claim and rest content with
only a simple money decree, The effect of that decision was
that the mortgage was held to he unenforceable and the mort-
gagee only obtained a simple money decree against the mortga-
gor. In our opinion there is no longer any subsisting mortgage,
aud it is.u7b op2u to the mortzazae to bring a separate suib for

(1) (1916) I. L. R., 89 All,, 86,
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the enforcement of such a mortgage, as provided for in order
XXXIV, rule 14 He is clearly entitled to attach the interest
of the mortgagor and put it up for sale. This view was taken
in the case of Chedi Ll v. Seadat-un- mssc& Bibi (1), in which it
was held that the term ¢ mortgagee” in rule 14 of order
XXXIV of the Code of Civil Procedure was intended to mean
the holder of a subsisting and effective mortgage which could
still be set up by the mortgagee against a purchaser or would-be
purchiaser of the mortgaged property. No such subsisting mort-
gage exists in the present case. We are satisfied that the view
taken by the lower court is correct and we accordingly dismiss
this appeal with eosts.
Appeal dismaissed.

Begore Mr. Jusiice Tudball and Mr. Juslice Sulaiman.
SURYA DAT {DEoniE-HonDER) v. JAMNA DAT (JUDGMENT DEBTOR).*
Civil Procedure Code (1908), section 14— Provedurs —Partition — Fossession
obtained under colour of decree but mol in eweculion——Dierés reversed-—

Application by defendant for restitution of possession. :

The plaintiff in a suit for partition of a house obtained a decree and
under colour of that decree, although not by a proceeding in execution thereof,
took possession of part of the house. The decres was reversed om appeal, the
finding being that the plaintiff had no interest at all in the house,

Held that the defendant was entbitled to recover possession of that
portion of the house which the plaintiff had taken possession of by application
under section 144 of the Code ol Civil Procedure. Shevdihal Saku v. Bhawans
(2) followed,

TaE facts of this case sufficiently appear from the jndgment
of the Court.

Babu Durga Charan Bamerji, Babu Sarat Chandra Chou-
dhri and Munshi Surkar Bahadur Jouwhari, for the appellant.'

Munshi Panna Lal, for the respondent,

TupBaLL and SULAIMAN, JJ. :—Briefly put, the facbs of this
case are as follows:—Jamma Dat, respondent, judgment-debtor,
brought a suit for partition of certain property which included
the house now in dispute. His allegation wag that he and Bala
Dat were jointly in possession of the property ; that it was joint
family property, and that he, Jamna Dat, was entitled to a half

* First Appeal No. 164 of 1919, from & decree of Al Ausat, Bubordinate
Judge of Aligarh, dated the 8th of March, 1919,

{1) (1916) L L. R., 89 All,, ALL, 86, (2) (1907) LI, B, 20 AlL, 348,



