
Before Mr- Justice Walsh.
LA.OHMI WARA.1N (Pbtitioneb) «. MOHAMMA.D YUSUF anb others 

(Opposite paetieb).®
CivU Procedure Code (190S), order X X II , rule ^-"Abatement of appeal-^

------- !-------  AppUeaiion for subdiiution presented after time— Act Mo> IX  0/ 1908
{Indian Limitation Act), section 5.

Whether or not a formal order to tha t effect is passed, a suit or appeal 
abates automatically v?hen no application is made w ithia time to bring upon 
the record the repsesenbativa of a deceased plaintiff or appellant. If no 
formal order has been madSg an  application for substitution m ust be con* 
sidered as an application under order ^X II, rule 9 (2), of the Code of Oivil 
Procedure.

Under the euIq aboVQ-mentioned a court is competent to decide whether 
in the circumstances of the case there is reason for allowing the  application, 
although presented beyond time, w ithout being confined to the circumstaQoeg 
given in section 5 of the Indian Limitation Act, ,X&08.

T h e  faofcs of this case sufficiently appear from the ju d g m en t 
of the C ourt.

MunsH Diirga Prasad, (with him Dr, 8urendra Nath Sen) 
for the. appUcant.

Mr. M. L. Agarwala, (for Dr, S. M, Sulaim an) for the 
opposite parties,

W alsh, J. :-*TMg is aa applioation in form to bring on the 
record the names of two persons, Gomti Prasad and Kaule- 
shar Prasad, collateral relatives of the deceased appellant, 
Lachmi Narain. Lachmi Narain died on the 2nd of July, 1919, 
and the time for substitution of names, namely, six months, 
therefore; expired on the 2nd of January, 1920. An applica
tion was made to this Court ex parte  on the 5th of February, a 
month and three days beyond time. The learned Judge, who 
happened to be myself, issued notice to the other side to show 
cause why in spite of the expiration of time leave should not 
be given. Mr. ,M. L. Agarwala, for the plaintiff, appears to 
show cause, and he has raised certain objections with which 
it is necessary for me to deal. In  the first place . he says that 
there is no order of abatement; and that the application is one 
to bring certain names on the record and not to set aside any 
order of abatement, I  agree tlaat that is an accurate descrip* 
tion of the technical position ; but for some reason or another.

5 4 0  THE INDIAN LAW KEPOETS, [VOL. XLII,

■ Application in Second Appeal No. 653 of 19l8.



VOL. XWI.] ALLAHABAD SERIES. 541

which I  have never been able to understand, we have no system 
in this Court by which, if an appeal abates or is dismissed 
automatieally for breach of some condition precedent, or for 
failure to comply with some order such as giving security for 
costs, an order is automatically drawn up in. the ministerial 
side of the office recording that the appeal stands dismissed or 
abated, as the case may be. W hat happens is, that it is put 
up amidst a lot of other applications of a similar kind before 
an unfortunate Judge who has to deal with some rapidity in the 
half hour allowed for petitions, and the usual order is made, 
namely, " pufc up iu ordinar-y courde.” I  have, in my experience, 
known of more than one such case which has been put up in 
the ordinary course because it  was found fchat the appeal had 
abated, and afterwards an adjudication ^in Court took place; 
whereas in fact, the appeal abated automafcioally on the espira- 

■‘tion of six months. The absence of any formal order by this 
Court carrying the abatement into effect cannot serve as an 
obstacle to any body who wants to put himself right, or to 
correct some hona fide mistake which has occurred. Therefore 
I  agree with Mr. Bm-ga Prasad, for the applicant., '"that in 
substance this is an application to set aside the abatement under 
order XXII, rule 9, and to allow the names to be substituted 
and the appeal to proceed in spite of the fact tha.t the six 
months have expired and the right of appeal abated autom ati
cally by law. I hold that I  have the right to consider this 
m atter and to decide whether in my opinion the applicant was 
prevented by any sufficient cause from continuing the appeal, 
and if I  am satisfied on that ground, to set aside that abatement 
and allow the appeal to be continued on such terms as I think 
right. Order XXII^ rule 9, is made to apply to  appeals by 
rule 11.

Then. Mr. Agarwala  says chafc the circamstarices of. the case 
do not bring the application within section 6 of the Limitation 
Act. Without deciding whether they do or whether they do 
not, I  think I  have a, duty under rule 9, sub-section (2), to decide 
whether there was sufficient cause independenbly altogether of 
Bub-section (3), Sub-section (3^ merely provides that the pro
visions of section 5 of the Xiimibatioa Act shall apply to such
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applications, SO that if the case is one clearly within section 5 
of the Limitation Act the court may rule that that is sufficient 
cause. But I  do not think; that that provision confiines the 
sufficient cause mentioned in sub-section (2) to the circumstances 
given in section 5 of the Limitation Act.

[His Lordship then considered the merits of the case and 
made an order for substitution conditional upon the applicants 
depositing security for costs,]

Application allowed.

APPELLATE OIVIL.
Before Sir Qnmwood Mears, Knight, Ghief Justice, and Mr. Justice Figgott.
RAM NATH u HUB NATH a n d  a h o t h b r  ( D e p e n d a n t s )* *

General Buies fO ivilJ  of the High Gou t, l 9 i l .  Chapter XXT^ rule 1~~Fee
c&.-tificate—Dats for fili7ig cenificzte—Givil Piocedure Code (1908), order
X 7 II I , rule 2.
Eeld on a c o n s traction of Obaptar XXI, rule I, clause (1), o f the general 

i u Igs (civil) o f the High Court, 1911, th a t a fee oortifioate wkioh is not f i la d  on 
ov before the day flxad for the hearing of the suit referred to in order X VHlj 
rula 2 (l)j of the Ooda of Oivil Procedure is not w ithin time and cannot ba 
taken intooonsidai-afeion in assessing the  oosts of the suit.

The facts of this case are fully stated in the judgment of the 
Court.

Babu P iari Lai B a w rji, for the appellant.
Munshi Gokul Prasad, for the respondents.
M e AES, 0. J., and P i g q o t t ,  J. ;—The question in these appeals 

is whether the certificates for the pleader's fees wore tendered to 
the officer of the court within the time prescribed by the General 
Eules (Civil) of 1911 for Subordinate Courts,

Tlie date fixed for the commencement of the hearing of the 
suit No. 62 of 1918 (Original Suit No, 70 of 1916) was the 24th 
of November, 1916.

On the 17th of November, an application waa made that suit 
No. 103 of 1916 (afterwards F irst Appeal No. 362 of 1917) should 
the put up with no. 70 of 1916 and decided at the same time, as 
the two actions covered the same ground. No order was made on 
the 17th but the*matter was ordered to be put up on the 24th 
of November, the day which had been fixed for the hearing. On

^Mrst Appeal No. 362 of H>17, from a deorea of Qanga Sahai, Subox'Sinate
Judge of Banatee, dated the 25th of July, 1917.


