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Khatujt.

The Act of 1899 was repealed by Act No. IV of 1912; a 
MuHAMivrriDr clause corresponding to section 2, sub-section (2), is to be found 

I s m a i l  Khah in it and similar provisions drawing sharp distinctions between 
HA.UIDA disqualified proprietors and those persons who of their own 

request had made over the management of their estate to the 
Court of Wards. The same restriction on the power of maldog 
a will is continued as regards disqualified proprietors. Deciding 
as we do that Haji Yakub Khan ceased to be a disqualified 
proprietor by virtue of Acb I I I  of 1899, it follows that he had 
a full right to make a will. We might) add that in 1910 the 
Board of Revenue took the same view (R. 163)? a view shared 
later by the Oolleetor in 1916, (R. 235), Aeoordiugly the point 
of law urged by the appellant fails.

[After discussing the facts of the case their Lordships 
dismissed the appeal and the objections with costs.]

Appeal dismissed.

1920 
Ajpril, 14.

Before Mr, JusHoo Figgoil and Mr. Justice Walsh.
BINDO (A p p lic a n t)  v . EADHB LAL (O rposiia

Aoi No. V II of 1889 (Succession CeHifiaate Act), seation IB—Co'-iiJlcais 
granted notice having hasn servsd on, the opposite ;parfy-«<
Bemedy available io opimite ^ a r iy -A p ^ c a l’-Proof of service of notice.
T!iq Yridow of-a H iudu applied Cor a su cg g ssio u  oertificata tov  the colleotioa 

of certain debfcs due to liar deceased husbaud. She named, amongst othors, as 
a party likely to ha inteusstecl in the pi'oceedings, ono R.idhQ M ,  a brother of 
the deceased. Attempts were mado to serve notice of tho application on Eadha 
Lai, but apparently without success, and ultimately the application was hearfl 

anda  eertiflcate’grauted to the widow. Rtidhe Lai then appeared 
and filad an fippaal against tho grant alleging that he had in faot recoived no 
notice o£ the application and th a t ho had a good objaotiou to tho granting of a 
cortificats to the widow, inasmuch as the deceaacd and himself were membars 
of a joint Hinclu family.

Eeid th a t the appellant was entitled to come to court by way of appeal ' 
and wa-s not bound to file an application to revoke tho certificate.

Reid also, th a t the faot th a t a ragiateved notice is refcnrnad endorsed 
refused is not byitself ovidenco th a t i t  was tendered to the person to whona 

itwasacldresBod.

The facts- of this case are sufficiently stated in the judgment 
of the Court,

* Firsfe Appeal No, 125 of 1919, from aa order of Jagat HSitaiii', 0 is tria t 
Judgeof Aligarh, dated the 15th of Maroh, 1919,



Munshi Gulzari la h  for the appellant. I
Munslii Pannjb Lai, for the respondent. ---------------------

B i n d o

PiG G O Ti and W a l s h ,  J J .  : —On the death of one Mafcra «. 
Mai, his widow Musaminat Bindo applied for a succession Lal.
certificate for the collection of certain debts. She named two 
persous, Radhe Lai and Bhikari Das, as brothers of the deceased; 
but we note that Radhe Lai is described as son of Hulas Rai and 
Bhikari Das as sou of Durga Das. She also named one Thakur 
Das, as p.itercal ' uncle of tho deceased. Notices issued to Badho 
Lai and Blaikari Das went to Bombay for seryice and eventually 
the court recorded an order expressing its opinion that the service 
effected was sufficient and proceeded to deal with the case ex 
parte. The application was not opposed and a certificate was 
granted as prayed, Radhe Lai now comes tojlhis Court in appeal,
He says he has a defence on the merits, ths fact being th a t M atra 
Mai was his brother and died as a member of a joint' undivided 
Hindu family with himself. He says moreover that, while his 
residence is at Hathras in the Aligarh district, he carries on 
business in Bombay, and was, at the time when attem pts were 
made to serve him with notice in Bombay, travelling  about the 
country on his business. Ha denies that any notice ever reached 
him at Bombay. There is really no evidence that he was proper* 
ly served. The Court of Small Causes at Bombay, to which 
notice was twice sent for service, twiee returned the notice w ith : 
an affidavit by the serving officer to the effect that he could nob 
find Radhe Lai at the address given. Another notice was sent
by registered cover and this came back with the word refused” ‘
endorsed on the said cover. There is really no evidence as to 
who wrote this word “ refused/’ and we cannot agree with the 
court below that it raises any definite presumption that" this 
registered cover wds tendered to Radhe Lai and was refused by 
him. We do not think thafex.jhe had any possible motive for 
refusing it, if it had really reached him. We think tha t in view 
of the question raised by Radhe Lai’s objection this case ought'to 
go back for inquiry* W ith reference to an objection that has 
been raised by the respondeat we are coiitent to say tha t we are 
satisfied that an appeal lies undex section 19 , of Act Ko, V II of 
1889, and i t  waa not AbsQliibei^j'iiQcumbent upoa Eadhe Lai to
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in^o make an applicabioa to the coart below to  revoke the certificate
itself, We sot aside the order under appeal and send the case 

u. _ back to the court below for disposal on the merits after Kadhe
Lai has been given an opportunity of supporting his objection. 
Incidentally we note that Badhe Lai now gives his address as 
'‘'in  the town of Hathras," but that Mr. G uhari LaU who has 
represented him in this Court, undertakes to accept service on 
his behalf of any notice that may be issued.

Order set aside and c%mQ remanded-

s i i  I’HE IN D IA N  LAW E E P O R ts , [v O L . X L U .

EADHES LA.L.

Befora Mr. Jugtioe Tudoall and M t. JuslioQ Sidaiman.
1920 A N W A R  A *jI k h a n  a k d  a n o t h e r  (A p p l ic a n t s )  v. D A E A  S H A H

Agril 15. K H A N  a n d  o t h b k s  {O p p o siib  p a r t ie s ) - *

Act No. V l l lo f  I8f0 (Q uardiaw  and Wards Act), sections 39, 47, 48—Appli
cation io remove guardian appointed by the court and to appoint applicants 
instead—AppUcaliondisrnissed—Appeal.

No appeal lies from an ordei’ refusing to xemove a guardian appointed 
nader the provisions of the Guardians and Wards Aot, 1889.

Thcs was an appeal against an order passed by the District 
Judge of Bareilly under the following circumstances. Musam- 
iQat JNurjahan Begam was a minor born in 1910, On the 17th of 
July, 1918, the minor’s maternal grandmother was appointed 
guardian of the person and property of the minor. Subsequently, 
the minor was married to one Atahar Muhammad Khan, a boy of 
some thirteen years of age. After this the father-in-la*v> 
Muhammad Anwar Ali Khan, and the husband applied to the 
District Judge asking that Musammat Nazir Begam, the grand* 
mother, might be removed from her position as guardian and 
Anwar Ali Khan, appointed guardian of the property and the 
two applicants jointly guardians of the person of the niinor. Qa 
the 20th of June, 1919, the District Judge dismissed this appli
cation. The applicants thereupon appealed to the High Court, 

Maulvi Mukhiar Ahmctd, for the appellants.
Babu iPrasoid! for the* respondents.
TuDiBALL and S ulaim an , JJ. ;—This is an appeal against an 

order passed by the District Judge of Bareilly refusing to re
move a guardian from her post. A  preliminary objection is 
raised that no appeal lies. We think there is' considerable force 
in this argument. Section 47 of the Guardians and. W ardiA ct

* F irst Appeal No. 129 of 1919, from an order of H . B*, Holme, Districti 
Judge of BareiUy, dated the aOtt of Jude, 1919,


