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RBVISIONAL OEIMINAL.

ApvUi 10.

Before Mr. JusHce Walshs.
MUNICIPAL BOARD OF ETAWAH v. D EB I PBASAD*

Aot (Local)  No. I I  o f 1916 (United Provinces MunicipaWiea Act], sections 
2(57 and 263-~Munioi;pal Board~-l)istinction bsiween order issm d  ta' 
protect> -puhlio from  physiodl danger and order issued to 'protect i t  
from insanitary conditions.

A Municipal Board issued an order, purporting fco do so undec section 267 of 
the Municipalities Act, to a person living w ithin raunioip&l linaits req[iiiring 
him to fill up a certain cesspool and to  build anothe? -witli a proper cover to it , 
the order being issued because the cesspool waB w ithout a cover and passers by 
were likely to fall into i t  at n igh t.

Held th a t the order was a bad order, inasmuch as the only order which 
could be legally made under section 267 was an order which was based on 
sanitary grounds.

I n this case the Municipal Board of Etawah issued an order 
to one Debi Prasa'l—‘purporting to do so un-kr section 267 of 
the United Froviaces Municipalities Act, 1916-^ calling upon 
him, to fill up a certain cesspool and to build anotber, near it, 
properly covered in, and the reason specified for t t e  order was 
that the cesspool was without a cover and that passers by were 
likely to fall into it a t night. Debi Prasad did not build a new 
cesspool, to which there were certain practical objections, but he 
provided the existing one with a stone cover. The Municipal 
Board prosecuted Debi Prasad for non-compliauce with the 
notice and he was fined Rs. 10 by a Bench of Honorary Magis
trates. He appealed to the District Magistrate, 'who a-^quitted 
him, upon the grounds, firat, that the notice was a bad notice, 
ina,smuoh as it could not be legally issued under section 267, 
and/secondly, that, practically speaking, it had. been complied 
with. The Municipal Board, concerned applied in revision to the 
High Court.

Babu P j’ii/a for the applicant.
The opposite party was not represented.
W alsh , J .:—The m unicipality in this case seems to me to have 

misooneeived the position. I  do not know why the D iskiG t 
Magistrate thought it  was a case o f gross injustice. At the

Criminal Revision No. 208 of 19J0, from on order of J; 0, Nelsoa,
D ietnot Mgistrata of Etawah, dalsfl the sOtli of OotoBer, 1919.

.'35'



a?HE INDIA>r LAW KEPOHl^, [v o l . X.LiI.

M t o ic ib a i . 
F oaed  o f  
Eta w AH

V
D ebt

FhASAD,

1920.
outside there bad only besn a fine of Rs, 10. I t  looks m ore . 
like a case of misunderstanding. The Board issued a notice 
under section 267 of tho Municipalities Act of 1916. Section 
267 is a section contained in that part of the Acb 'which 
empoivers the Municipality to take such steins as are ia 
their opinion necessary, and of course reasonable, to protect 
the public against insanitary conditions. The notice may re 
quire an owner to close, remove, alter, repair, cleanse, dis
infect or put in good order any latrine, drain, cesspool or 
other receptacle for carrying away or containing refuse. That 
section implies that the receptacle, ■whatever it  may be, 
drain or cesspool, is not in good order and not fit for the 
purpose, that is to say, the sanitary purpose, for which it ia 
required. Section 267 does not ooutomplate or deal with any 
objection which might be raised to the existence of a receptacle 
which is not based upon a sanitary ground, and the notice in 
specifying what is required to be provided must necessarily 
specify what it is which is defective in  the existing receptacle. 
The Municipality in this case appreciated that necessity and 
stated in the notice what i t  was which was objectionable. The 
notice complains of a cesspool without a covering, into -which 
passers by are likely to fall at night. That is a sound objection, 
but is not a sanitary objection. I t  really is an objection dealing 
with a dangerous structure or a nuisance in the sense of a source 
of danger upon the highway. The result is that the notice 
issued under section 267 is a bad notice^ and the facts do not 
show that the receptacle was objeciioaable from a sanitary 
point of view. Therefore the member of the public, Pandit 
Debi Prasad, has committed no ofienoe in ignoring it. The 
Magistrate says that section 263 applies. Section 263 enables 
the Board to require an owner by notice to protect or enclose any 
tank or reservoir or excavation in his possession, which appears 
to the Board to be dangerous by reason of its situation. That 
is the provision appropriate fur an open cesspool into which 
people are likely to fall a t night, and if  the Muaicipalifey have any 
ground for taking action about this cesbpool they musb issue a 
notice under that section. But if  it be the fact, as the Bench 
Magistrate has said in his original order, that i t  is not necessary
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to rebuild the cesspool, the Municipality ought to be content 
with, the cover provided, so, long as the protect.ion placed over 
the opaning of the cesspool does not in itse lf constitute a 
fresh danger. All that the Manicipality have to see is that 
the covering is sufficiently strong and stable to make the 
passage of the poblio free from danger. I  dismiss the applica
tion.

Application di8misse(^.

PEIVY OUNOIL.

BHABAT IN D a (D hpm dakt) a. HAMID A Ll KHAH (P iA Jm iev).
[On appeal from tlie High Court of Jadicat-arQ at Allahabacl]. 

Bs^istration—Presenio’tion of fo m r  of attorney for registration— Exseoutant 
ill and unalle to go to registration office— Begistration A d  f i l l  of 1877J, 
escfions 32 and B^—Ii^xeoutani treated as presenter—Mortgage duly 
registered wnder 'jgoioer so presented and autheniioatei. 

lu  a snit on a mortgage exeoutafl on ths SOth^of August, 1895, a question 
arose wliebh.eE the mortgage had basn duly registered. I t  appeared from an 
endorsement by tha sub-registEac on tlie power of|attorney uudaE wliicli Jfc 
purported to be registered that i t  was brought to him on the ith. of November, 
1885, “ for registration and authentiflcatioa ” by a servant of tho oxeoutatit of 
thepower who said “ 6hat the executant was ill aad unable to come himself, and 
asked that tha power of attorney might be registered on tba sgofc.’-’ As tha t 
would have been illegal, the sub-registrar, on the 6th'of Novembers went to tha 
resideoce of the executant, and was satiaflad that he was ill and unable without 
risk and aenious iaoonveuience to attend at the registration offiea : and he read 
the oontents of the power of attorney,to the executant, who thereupon admitted 
the execution and completion of the power, and askod that a,fter registration 
the document should be given to the parson named as the attorney in ifc; aij.<3 
the reupon the sub-registrar registered it.

jEsZti that tlie presentation by the servant on the 4thof November was 
inoperative and that tha executant himaelf wag the real presenter and was so 
treated by the sub-registrar on the 6th of November. Jambtt Prasad v. 
Muhammad A fta i AU Khan [1] dListingalsh.edi.

The person named aa atSorney in the power presented on _ the 2nd of 
January^ 1895, now sued upon tho mortgage of which ha had obtained registra
tion under'the power of attorney.

S d d  that the power was duly registered and authenfeioated in aooordanoe 
with sections 82 and 33 of the Registration Act (III of J877), and the subse
quent registration of the moE^gaga dndorit by the attorney named ia it was 
a valid registration./ .....

* Present .--—Lord BtroEMAsTaa, Lord PHinMMOSEi and Sir Johjt Edsh. 
fl) (1914) I. L, E,/S7 All'*, 49 : L,K:,, 421.A., 22.
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