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to this Court and direct that the respondents Nos. 1 and ^
shall pay the plaintiff’s costa of the appeal here and in the 
court below. As regards costs of the other defendants ~wq do 
not interfere with the order of the court below.

BaneRJI, J. :—I am of the same opinion and agree with the 
judgment of the learned Chief Justice on both the questions 
discussed in this appeal. The rule laid down by their Lord
ships of the Privy Council in Girja Bai v. Sadashiv Dhundiraj
(1), to the effect that the institution of a suit for partition of 
joint family property has the effect of creating a separation 
of the joint family, cannot be applicable to a  suit brought 
on behalf of a minor which has not matured into a decrees 
The reasons for the exception are stated in the ■ judgment of the 
learned Chief Justice and I  have nothing to add to 'them. The 
same view was held b y , the Madras High Court in Chelimi 
Chetly V. Suhhamma (2), As regards the other point which 
has been raised in this appeal, there can be no dobut that the 
manager of a joint Hindu family cannot by will devise any 
portion of the joint family property to take effect after his death, 
inasmuch as upon his death he ceases to be the manager of the 
family and has no estate left in him which can pass to the 
legatee under the will. This is manifest from the authorities 
which have been referred to in the judgment of the learned 
Chief Justice. I  agree with the order proposed.

PlGGOTT, J ,—I concur.
Appeal allowed,

E E Y I S I O N A i r ^ I M I N A L .

Before JusHoe Sir Parmoda Gharan Bafierji,
EM PEEOB V. BHAGGI LAL*.

Act Mo. I l l  of 18;67 [PuUio Qambling Aot)fSect iom  3 and 10~Aai {Local) iVb. /  
of 1917 {United Provincei Publio QambUng {^Amendment) Aot),section2-^  

Instruments o f  gaming•m Ooioms~--Valm  of evid&no6 of person 
examined m d6r seatlon 10, t

Cowries, if used for the purpose of carrying on gaming, are “  insfcru* 
mente of gaming ” w ithin the meaning of seotion 1 of tlie Fublio Qdimbling 
Aofc, 1S6T, as ameaded by seotioa 2 of Local Act No. I  of 1917.

Oriminal Eovieion No. 61 of 1920, from aa  order of Gopi N ath, 
Magistrate, F irst Class, of Allahabiid, djited the  26th of Deoember,, l9 l9 .

(1) (1916) I. h , B ., 43 Oalc.  ̂m u  (2) (X917| I. L- B,. 41 Mad.j 442,



A person examinefl as a witaejss under tho provisions of section 10 of Aot
III of 18C7 is iiofc examined as an “ appiover’; w iiliin  the meaning of tUe »— ---------s.
Code of Oriminal Procedure. JiMPEBoii

The facts of tliis ease are briefly as follows Ba^iaaj IM-&}-
The accused was convicted of an oSence under section 3 of 

Act I I I  of 1867 for keeping a common, gaming house. The 
City Kotfwal having obtained a search warrant under section 5 
of the Act raided the house and arrested the accused and 64 
other persons. Cash, currency notes, and two sets of solahia 
(cowries) were found on the floor. The accused admitted 
the gambling but denied having received any profits out 
of it. One of the sixty-four persons arrested on the spot 
was examined as a witness under section 10 and stated that 
commission was paid to the accused ‘for the privilege of play
ing, On these facts the accused was convicted and sentenced 
to pay a fine of Bs, 200 and in defaulti to undergo throe weeks’ 
rigorous imprisonment,

Mr. 0, G, Dillon, (with him Mr. .ZaJmr Ahmad), for: the 
accused, submitted that section 3 of tbe Public Gambling Act,
I l l .o f  1867, prescribed a penalty for keeping a common gaming 
house. ‘ Common, gaming house ’ was defined in section 1 of the 
said Act and included any house in which instruments of gaming 
were kept or used for the profit or gain of the person owning the 
house. Solahies (cowries) were not insfiruments of gaming. He 
relied on Queen JSnipress v. Bhawani '(l). He also referred to 
Watson V. Mrirtin (2), where i t  was held that half pence were 
not “ instruments of gaming.” There was no evidence except that 
of the approver that the accused received profits out of the 
gambling that was going on. A conviction based upon the 
uncorroborated testimony of a co-accused who turns approver 
was a bad one,, I n  order to sustain a conviction under section 
3 it was necessary for the prosecution to prove not only that he 
owned the house and that instruments of gaming were kept or 
used in  it  but that the parson owning the house received certain 
profits out of the gambling transaotions. He relied on: 
nath Vt Mmperor (3).
. ( 1) (1895) I . L. R., 18 A ll , 23 . (2 ) ( l 85i )  IQ Cos’s Or. Oas,, ng,

(3) (1918) 16 4  L,
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3920 The Assistatifc Governmeub Advocate (M’r. B. Malcomson), 
for the Crown, submitted that Act’ I I I  of 1867 had been 

Emjesob amended by Local Act I  of 1917 and' defined " Insfcruments
Bhaqqi IiAii. gaming” which included any article used as a means

or appurbonance of or for the purpose of carrying on or 
facilitating gaming. In  this country solahis are recognized 
instruments of gaming and do facilitate ib. Ordinarily speak* 
ing it might he iacorrecfc to describe cowries as instruments of 
gaming, but if cowries are used in a particular case as a means of 
gaming they are certainly such insbruments. He relied on. Queen 
im press v. Bala Misra (1). Moreover, the co^accused who had 
deposed that the accused received profits out of the gambling trans
action was really not an approver as contemplated by the Code of 
Criminal Procedure. He was really a person whom the Magistrate 
might examine on oath under section. 10 of the Act and make him 
free under section 11 from all prosecutions under the Act for
anything done before that time in respect of gaming. Section 6 
laid down that where instruments of gaming were found in any 
house entered or searched under section 5 there would be a 
presumption that such house was a common gaming house and 
that the persons found therein were present fo r the purposes of 
gaming. The burden of proof was on the owner who said that 
no profits were received by him, BagJmnaih v. Emperor (2) 
was not applicable, inasmuch as in that case no search was made 
as '..ontemplated by section 5 and hence no presumption arose 
under section 6.

Ba n sb ji, J. :—Bhaggi Lai, the applicant, has been convicted 
under section 3 of Act No, I I I  of 1867 as amended by Act No. I 
of 1917 of the Local Council, for keeping a common gaming 
house. The applicants in the connected case No. 50 have been 
convicted under section 4 of the said Act. I t  has been found 
that in a house which was owned or kept by Bhaggi Lai a-large 
number of persons (about 65) were discovered by the police 
gambling on a particular nighfc. The police had obtained a 
warrant .under section 5 o,f the Act and the validity of the 
warrant is not questioned. I t  is not disputed that gambling' 
was going on in that house and that the persona who were arrested 

(a) (1897) 19 All., m .  }0 L. I., ug
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and who have been convicted were gambling there. The main 
contention is that the house was not a common gaming hoase

VOL. X L l i . ]  A L L A H A iU D  SEBIES, 4 7 ^

within the meaning of the Act. That depends upon the further 
question whether instrtiments of gaming were found in the 
house. Under the definition of the expression ‘‘ Instrum ents of 
gaming” as given in section 2 of Act No, I  of 1917, an instra- 
ment of gaming includes any article used as a means or appurte
nance of, or for the purpose of carrying on or facilitatiug gaming. 
In  the present case certain articles were found ia the house, called 
aolahis, which are cowries, and these were used as a means for 
carrying on gambling. Therefore the articles found in the house 
were instruments of gaming. As the house was searched under 
a w arrant properly issued and instruments of gaming were 
found in the house, that circumstance is, under section 6 of 
the Act, evidence that the house was used as a common gam
ing house, unless the contrary was proved. In  the present case 
thereis no evidence to the contrary. Therefore under section 6 
it must) be presumed that the house in question was a common 
gaming house. In  addition to this a witness was examined who 
deposed that Bhaggi Lai was making a profit and charging a 
commission for the use of his house for purposes of gambling on 
th a t particular night. I t  is stated that the witness was an 
approver and therefore his evidence ought not to  be accepted with
out corroboration. I t  appears that the witness, whose name was 
M.ujahid Khan, was examined under section 10 of the Act. The 
court was competent to examine him on oath, and his evidence, if 
believed, could be acted upon, and if the court was of opinion 
that he had made â ’true statement, it might grant him a certificate 
freeing him from prosecution in  coonection with the gambling. 
This, it seems, was done in the present case. W hether a 
certificate was granted or not is immaterial, but no pardon had 
been granted to the witness and he was not examined as an 
approver ’Within the meaning of the Code of Criminal Procedure. 
As already stated, he was examined by the court in exercise of 
the authority which the court ha,d under section 10 of the Act, 
■Thus in  the present case we' have first of all the presumption 
that by reason of the discovery of instrume'nts of gaming in the 
house occupied b'y 'Bhaggi Lai, thc hoiise was a common gfirning



house, and "vvg hfivo tlic additional fact that ther0 is positivs3 noA j -   ̂ ^

____  direct evidence that he used to make a profit by allowing his
■toEsoE to u se to b e  used as a place for gambling. Bhaggi Lai has, 

■Bifiaei Lal, therefore, been rig'htly convicted. I t  necessariiy follows from 
the fact that the other persons were gambling in the common 
gaming house kept by Bhaggi Lai, that their conviction is legally 
correct. I  have been asked to interfere with the sentence as 
being execessive. This was a bad ease of gambling in which a 
large number of persons of various castes had assembled together 
and no less than Es. 1,400 were found in the possession of the 
men who were carrying oa the gambling. la  these circumstances 
I  do not think I should be justified in interfering with the sen
tence. I accordingly dismiss the application.

Application dismissed.

Before Mr, Justice TudbaU,
EMPEROR u. RAM BARAH SINGH L m  otheKs*

1920 Criminal Procsdure. Code, sed’m s  345, 438, and 4iBdifdJ--'Compotmding
April, 14s. 0/  off'ences—Bevision--‘CouH exercising revisional juri^diGtion not

em^oioered to allow an off^enoe to be compounded, '
It is not competent to a court exercising revisional ixxiisdiGtion to allow 

an ofoncc fe'J be eompoimdeci. E m fm r  y. Ram FiyaH (1 ) 1101) followed.
' Emperor V, Mam Chandra î i) reiex^eii to.
■ ■ The facts very briefly are these

The applicants were convicted of an offence under section 
• 823 of the Indian Penal Code. They went up in revision to the
■ Sessions Judge and while the case was pending before him, 
the parties came to; terms and applied to the court for leave 
■to file the coropromise. The Sessions Judge held that a court 

:in revision had no power to give lea^ ê to coinpound the oifen.ce
- and hence the case could not be referred to the High Court,

Mr. A. P, Diibe, for the applicants :—

Section 438 of the Code of Criminal Procedure lays down 
that the Session Judge has power, to refer any case coming 

‘ up before him in reyision under section 435 for reversing or 
altering any order passed by a subordinate court. Section 439

^Criminal Bevisioa No. 113 oI 1920, ,fiom an order of Abdul H alim , AclditioKal 
Session Judge of Miraapur, dated the Szst of October^ 2919,

(I) (1900) LL R , 32 A ll, 153. (2) (1914) I L  K., b7 AIL, 127,

474 THE INBIA’N LAW EE'POETS, [VOL. X Lli.


