
1920 to the date of the formal order appointing Saiyid Ali AVbar
jyj-Qjjj, to be lamhardai of this ipahal. To this extent the lower appel*

JPaxjma late conrt may admit fresh evi ieace a t the requ(5Sfc of either
t), parb3% Ten days will be allowed for objecbions.
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A u  Akbab. Issues remitted.

Before Si'' Q ‘m wo}d iiears, Knight^ Chief Justice, and'M r, Juaiice Muhammad

MaHAMM.A.0 lIJS a P A Q  iLX  K3A.N AiTo o th e b s  (Pi-AiNTiFr’s) v.
BA.NK.tS LA.L AHD OTHERS (Defendastb)'*̂ .

1920 Redemption of mo,-tgag3 ^Tender of mortgage m om y—OJ^er io paij not aocom-
March, 17, paniedby the ’producHo>i oj any actual money.

_ _  T h e  m a rtg a g o r s  o f  a  u s a f r u o t a a r y  m ^rtg.i;g> s e a t  a  noiica to  t h a  m o r t g a g ­

ees o S e r in g  to p a y  a  c a r t a ia  s u m  na,m 3d th e r e in ,  a n d  a s k i a g  fo r  r e d e m p t io n  

o f t lie  m o rtg a g e , b a t  n o  iscbual m o n a y  wa,s p r o d a c e i ,  H e l i  t h a t  t h i s  d id  n o t  

a m o u n t  to  a  la g  il td a d a r  o f th3  s a .n  d u 3  u a i e i ’ t ! ie  m o r t g a g a .  Ghetan D m  v . 

Qobind Saran [1) veiettQdL to.
On the 31st of March, 1830, Ma3ammafc Infcizam-ua-niaaa 

Begaux exeauted a u3ufractuary mortgage ior Ra. 17,000 ia  favour 
of Saabu Prasad. Bofch the mortgagor and the mortgagee died. 
Oa the 24)tih of Jane, 1916, tha representatives of the mortgagor 
sent to the representatives of the mortgagee a notice offerijag to 
pay B.3, 17,000 to them and asking for redemption. To this the 
represeatj.ti'/es of the mortgagee sent no reply. On the 30th 
of June, 1916, the mortgagors filed a suit for redemption. 
Tile defendants mortgagees raised the objection, inter alia, 
that the suit was premature because there had been no 
legal tender of the mortgage money by the mortgagors. The 
court of first instance accepted this plea, and also held that, 
even if the notice referred to amounted to a g)od tender, 
it was made at a wrong time and nob in conformity with the 
terms of the mortgage deed, Ttie court, therefore, dismissed 
the suit. Taereupoa the plaintiffs appealed to  the H ^ h  
Court

Mr. B. M. O'Qonor and Mr. Muhammad Ishaq Khan, for the 
appellanlis.

Tile Hon’blrf Pandit Moti Lai Nehrw, for the respondents,

Fir&t Appeal No, U7d of 19iV, from a oecree of Raxn Chandra StikseB.a, 
Additi^ijgl Sul^rdinatc Judge ol Moradabad, dated the 17th of April, l9 i7 .

(1) (19i4) I. L. R., 36 All., i39.
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M eaes, C. J., and M uhammad R a fiq , J. :—This appeal arises  

out of a suit brought by the plaintiffs appellants in the court 
below for redemption of a m ortgage, dated the S la t of March,
1880. The mortgage was executed by one Musammat latizam -un- Aw K sis  
nissa Begam in lieu of Rs. 17,000. The mortgage was Tisufrud- 
tuary  and was given to <̂ ne Santu Prasad. Both the mortgagor 
and the mortgagee are dead. The plaintiffs appellants represent 
the mortgagor and the defendants respondents represent the 
mortgagee. On the 24th of June, 1916, the plaintiffs sent a 
a notice to the defendants offering to pay Bs. 17,000 to them and 
asking for redemption. The defendants sent no reply. On the 
30th of June, 1916, the su it out of which this appeal has arisen 
was instituted by the plaintiffs for the redem ption of the m ort­
gage of 1880. Several objections were taken to  the suit, one of 
which was that the su it was prem ature, inasmuch as no legal 
tender had been made. The learned Subordinate Judge yielded 
to  this plea and dismissed the suit. He also held tha t the offer 
by notice, even if i t  were considered a good offer, was made a t 
the wrong time and was against the term s of the mortgage 
deed, In appeal to this Oourt both pleas decided by' the court 
below are contested. I t  is argued on behalf of the  plaintiffs 
appellants that the offer to redeem the mortgage by notice 
amounted to a legal tender of the mortgage money. We 
are unable to agree with this contention, A sim ilar point was 
raised in the case of Ghetan Das v. Gohind S dran  (1) and 
a  Bench of this Court held that “ an offer by le tte r  of the 
amount due under a mortgage is not a good tender within the 
meaning of section 84 of the Transfer of Property Act. I t  is 
necessary that the money should be actually produced unless it 
can be shown th a t the person entitled to receive the money has 
waived this condition. "  In  the present case i t  is not stated  that 
the money was actually produced or tendered to the defendants 
and reder^ption asked. Nor is i t  shown that the defendants 
waived their righ t of receiving the money and agreed to accept 
the notice in lieu thereof. We think the learned Subordinate 
Judge was right in  holding that no proper tender had been made 
by the plaintiffs as required by law.

(1) C39M) L B;, 86 All,, 139 

81 ' .

VOL. XLII.] ALLAHABAD SERIES. 421



m THE INDIAN LAW REPORTS, [v o l . x l h .

M ubhtaq 
A l l  K h a h  

*-
B anki L i t .

1920
We think that the second contention for the plaintiffs that a 

tender made in June would be a valid tender is righ t if made 
within time—the end of June.

The appeal, therefore, fails and is dismissed with costs. In  
calculating the costs of this Court the office will exclude the cost 
of printing the evidence on behalf of the respondents, as that 
evidence was nob necessary for the disposal of the points raised 
in this appeal.

Appeal dismissed.

0.
1920 

January, 26, 
.27, Ffb-uary,

17.

PBIYY COUNCIL.

LAL JAGDISH BAHADUR SINGH ( P l a i n t i m )  v. M AHABIR PRABAD 
SINGH (D b p s n d a h t ) .

And two other appeals: three appeals consolidated-
[On appeal from the Oonrt of the Judicial Commissionei' of Oudh].

Ou^h Estates Act {Jof 1869), sections 2 and IG—Transfer hy talugd.ir of part 
o f talug,—Transferee’s title based on w ill of deceased taluqdar-^Transfer 
iVL accordance with w ill^Absence o f registration under Aat.
These appeals related to lands owned by tha taluqdai- of Dhangarh whoge 

name was one of those entered in  the 4th  list prepared under section 8 of the 
Oudh Estates Act (I of 1869). He died in 1896, leaving a great-grandson, tha 
appallant, and three grandsom (unolet; of the appellant) tha respondents f and 
having made a w ill, dated the 30th of August,1892, and registered under section  
13 of the Aot, hy whioh he devised ,the taluq to the appellant, a minor, and  
appointed the mothec of tha boy to be Jais guardian and tba first respondent to 
be manager of the estate during hia minority. The will ali?o provided that in  
case the.respondents separated from the appellant, they should receive a m ain , 
tjnance allowance in the form of grants oi taluqdari villages to be selected by 
the appellant. On the de.ith of the test.itor the first respondent entered on 
the niaiiagemeni of tJie estate in  aooordsnoe with the direotions of the  w ill 
until 1908 when the appellant atfciined h is raajority and assumed possoasion 
and control of it, the respondents continuing to reside w ith him . B ut in I9 i0  
they separated from the appallant, and he made grants to them  of villages, of 
which mutation of names took place in  1911, the villages declared, to  be held  
by the several respondents for gon^ration after goneration without right of 
transfer.’*

Section 16 of Act I  of 1S39 eni.ctg that no transfer otherwise than by g ift  
of any estate or any portion thereof, or of any intacest th ere in  m^de hy a 
talugdar , , . under the provisiona of this Act shall be valid unless made by 
a registered instrum ent signed by the transferor, and attested by two or mora

•  Present : 
Amebb A li,

Ylsoount 0A.VE1, Lord M oumoh, Sir Jo in  B oa as, and 14?.


