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to mean an interlocutory order in a suit although the order may be
of such a nature that it cannot Le interfered wich even under the
provisions of section 105 of the Code when an appeal is pre-
ferred from the final decree in the suit. The principle of the
ruling of this Court in the case of Muhammad Ayad v. Mu-
hammued Mahmud (1) seems to me to be applicable to this
case. I have becn referred to the recenu ruling in the case of -
Bhargave and Co. v. Jagannoth, Bhagwan Das (2), With
great respect I find great difficulty in following the view adopted
in that case. Moreover, the point raised in that case is not
similar to that which arises in this case. I am, therefore, unable
to hold that an application for revision lies in this case under
section 115 and T must dismiss the application on this ground.
At ghe same time I would suggest to the learncd Munsif cthe
desirability of reconsidering his order upon proper application
being made to him, and of hearing and disposing of the suit
and not keeping it pending in his court for another two years
or so, I makeno orderas to cosls,
Application dismissed.

APPELLATE CIVIL.

T
Before My. Justice Piggott and Mr. Justice Walsh,
GOBIND RAI {Pratxriry) v, BANWARI LAL Axp ormrrs (DsFENDANTE)*
Jurisdiction—~Civit and Revenue Courts—Rent.free grantee—Suit by rest-
free gramtee against zamindar o recover pissession after alleged unlawful

¢fectment. .

There is no section in the Agra Tenancy Aot and no article in the schedule
thereto which provides for a suit by a rent-fres grantes to recover possession
as such, in the eventof bis wrongful ejectment, even though that sjectment
nony be the act of his zamindar. Neanhu v, 8ri Thakwrji Maha:af (3) distin-
guished. .

TH1S was a suit for possession in a Civil Court by a rent-free
grantee against his zamindars on the allegation that they
bad dispossessed him wrongfully. The defence, inter aliz. was

that the suib was not cognizable by the Civil Court, The Munsif

* Pirst Appeal No, 105 of 1919, from an order of Kshirod Grbpal Banerji,
Bubordinate Judge of Cawnpore, dated the 14th of March, 1919. '
(1) (1910) I..R,, 32 All,, 623, (2) {1919) T. . R, 41 A1l 602,
(3) (1918) I L. B., 41 AlL, 97,
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 decreed the claim. The lower appellate court held that the
suit was not cogaizable by a Civil Court and ordered the plaint

to be returned for presentation to the proper court. Against

this order the plaintiff appealed.

~ Dr. 8 M. Sulaiman for the appellant :—

The ruling in the case of Nannhw v. 8ri Thakurjs Maharaj
(1) which was relied on by the lower appellate court is not
applicable, There the contention of the plaintiff was that he
had acquired proprietary rights by reason of his holding the
vent-free grant for more than fifty yearaand for two generations,
as provided by section 153 of the Agra Tenancy Act. The only
sention under which a suit against a zamindar for possession can
be brought issection 79. That section contemplates a suit by a
tenant, but section 4, clause (5), of the Tenancy Act lays down
that * tenant ” does not include a rent-free grantee.. As a
matter of tact there is no provision in the Agra Tenancy Aect
under which a rent-fres grantes can bring a suit for possession
against his zamindar. Itis onlyina Civil Court that such a
suit would lie ; Ajudhia Prasad v. Sheodin {2).

The respondents were Dot represented.

PigcorT and WaisH, JJ. :—The plaintiff came into Court
allegiag himself to be tho reat-free grantee of certain land.
He stated that the defendants zamindars had forcibly and unlaw-
fully ejeeted him from possession and enjoyment of this land on
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the strength of certain proceedings which ihey had taken behind -

his back in the Revenuwe Court, to which proceedings he had
nevor beea made a party. The suit was brought in the court
of a Munsif, who tried out all the issues on the merits and gave
the plaintiff a decrec. The decree was one restoring the plain-
tiff o the possession which he had previously enjoyed, that is to
say, to the possession of a reat-free grantee, enjoying all the
rights, but subject to all the liabilities imposed on such grantees
by chapter 10 of the Agra Tenancy Act (No. IT of 1901), There
was an appeal which was heard by the Subordinate Judge of

Cawapore, It appéars that various pleas were taken onm behalf -

of the defendants,  but that they were all a.b@ndbned exo_ept one
pleaagainst the jurisdiction of the trial cours. - The learned
(1) (1918) LL.R,, 41 ALL, 87, @) (1885 LLR , 6 AlL, 403.
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Subordinate Judge, referring to the decision in Nannhw v. Srt
o Thalkurji Maharaj (1) and placing a certain interpretation on
Gom:,? FAL he plaint, held that this was a suit cognizable only by a
B‘ﬂ‘&‘.‘m Revenue Court. On this ground he reversed the decision of the
first court and dismissed the suit. The ruling referred to by the
lower appellate court has no bearing on the facts of the present
case, Tho plaintiff came into court alleging that he had been -
wrong{ully ejected and secking to be restored to the same posses-
sion which he had previously enjoyed. ‘A rent-free grantee is not
a tenant within the meaning of the definition in the Agra
Tenancy Act (No II of 1901), There is nosection in the Act,
and no aricle in the schedule, which provides for a suit by a
grantee to recover possession as such, in the event of his wrong-
ful ejectment, even though that ejectment may be the act of his
~zamindar. Qonsequently, if the present plaintiftf bad no remedy -
"in the Civil Court he had no remedy anywhere. The decision
of the lower appellate courvis clearly wrong. As vhe plea of
jurisdiction was the only one pressed in that court, it follows
that the decision of the court of first instance on the merits must
he restored,. We accept this appeal, set eside the order appoal-
ed against and restore the decree of the first court. The case
has been heard ex parte, but the appellant must get his
costs.

1920

Appoal allowed.

Before Mr. Juslice Piggott and Mr. Juslice Walsh.
l\IOJIZ FATIMA BUGAM axp ovmres (PoAINTIFPS). 0. ALI AKBARL
{DerDNDANT).*
Al (Local) Ho. II of 1901 (Ag-a Tenaney det) scolions 104 and 194
wLambardar and co-sharer—Suit for profils—Liability of lambardar
@ respect of rents aceruing due before the date of his appoint.
ment.

In a lambardari mahal the lambardar is, from the date of his appointment
the agent appointed to act on behalf of the co-sharers, and he is the only
‘person who, under section 194, clause (1), of the Agra Tenancy Act has a right
fo institute a suit against a defaulting tenant for tha recavery of sny arrear
of rent not statute-barred,

1920
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® Second Appeal No, 449 of 1918, from a decrce of B, J. Dalal, District
Judge of Aligarh, dated the 17th of January, 1918, modifying a decree of
Chatura Dat Joshi, Assistant Collecbor, Firsb oluss, of Aligarh, dated the 5Lh
of September, 1917, '

(1) (1818) L L. R, 41 A1, 87,



