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other points which we have already discussed above. We agree
with the court below that these are not bond fids suibs but
have been brought by the plaintiffs for the benefit of Sheoraj
Singh.” Hardeo Sahai is a man of straw. Shesbaran Singh did
not attempt to purchase when he had the opportunity, We,
therefore, allow the appeals and set aside the decrees of  the
court below, The plaintiffs’ suits will stand dismissed with
cosbs in both courts ‘ v
Appeal allowed.
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REVISIONAL CIVIL.

Bafore Justioe Sir Pramada Charan Banersi.
SULTANAT JAHAN BEGAM (Arericawr)v. SUNDAR LAL 4ND OTHERS
(OPPoSITE FARTIER) *
Citil Procedure Code (1908), sections 10 and 115~ Revision-~TInierlocutory order
staying a suit— ¢ Case

An application under section 10 of the Code of Civil Procedure for the
stay of a suit is not a < case,” and an order for stay passed on that application
iz not the decision of a ¢ ¢ase,”’ within the merning of that word in wsection
115 of the Code, aud no revision lies from such an order,

The word ““case” in section 115 is not confined toa suik, but it cannot
be construed to mean an interlocutory order ina suit such as an order under
gection 10 of the Code of Givil Procedurs, although the order may be of such a
nature that it cionot ba interfered with even uander the provisions of sestion
105 of the Qode wheun an appeal is preferred from fhe final decree in the suit.

Muhammad Ayabv. Muhammnaed Mohmud (1) applied. Bhaergave and
Co., v. Jagannath, Biagwan Das (2) doubted and distingnished. s

Tagr facts of this case were as follows =

The plaintiff applicant brought a suit against the first two
defendants for their ejectment from a house., These defendants
contested the suit on the ground that they had already vaeated
the house and that there were other persons who had an
interest in the disputed house. Subsequently they presented
anapplication to the court praying that these other persons,
whose names are Ishaq Ahmad and Tsmail Ahmad, should
be madee.defendants to the suit. This application was gran-
ted and the aforesaid  persons were added as defendants.
Aftor issues were framed and a certain amount of eviderce was

#* Qivil Revision No. 99 of 1919.
(1) (1910) L, .’ R, 32 A1, 698,  (2) (1919) L L. K., 41 All, 602, .
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recorded, the two persons aforesaid made an appliea;tioﬁ to the

_court to stay proseedings under section 10 of the Cods of Civil

Procedure, inasmuch as there had been a suit betwesn them and
the plaintiff‘and others in regard to the title of those defendants
in respact of this and other property ; that that suit had been
decided by the Subordinate Judge and that an appeal from the
decree of the Subordinate Judge was ponding in the High Court.
This application was granted and the Munsif madean order,
apparently under section 10, staying proceedings -until the
decision of the appeal pending in the High Court. ‘

Against this order the plaintiff applied in revision to the
High Court.

Babu Piari Lal Banerji, for the applicant.

* Munshi Pannae Lal, for the opposite parciss.

Bangrgy J. :—This application for revision has arisen under
the following circumstances. The plaintiff app.i:ant brought
a suit, against the first two defendants for their ejestment
from a house., These defendants contested the suit on the
ground that they had already vacated the house and that there
were other persons who had an interest in the disputed house.
Subsequently they presented an application to the court praying
that these other persons, whose names are Ishaq Ahmad and
Ismail Ahmad, should be made defendants to the suit.. This
application was granted and the aforesaid porsons were added
as defendants. After issues were framed and & certain amount
of evidence was recorded, the two persons aforesaid made an
application to the court to stay proceedings uader section 10
of the Code of Civil Procedure, inasmuch as there had been a
suif between them and the plaiatiff and others in regard to
the title of those defendants in respect of this and other pro-
perty ; that that suit had been decided by the Subordinate
Judge and that an appeal from the decree of the Subordinate
Judge was pending in the High Court. This application was
grantedand the Munsif made an order, apparently under section
10, staying proceedings until the decision of the appeal pending
in the High Court. It is contended on behalf of the applicant
plaintiff that the Court ought not to have stayed proceedings
under section 10 and that that section was not applicable to the
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case. It seems to me that, upon the facts as alleged by the defen-
dants and accepting the view that those defendants had an
interest in the property, that circumstance would noi preclude
the plaintiff from maintaining the present suit, It was alleged
that the principal defendants had entered into possession as
tenants of the plaintiff. 1f that was so, it was not open to them
to contest the title of the plaintiff and it was wholly unnecessary
to add Ishaq Ahmad and Ismail Ahmad as defendants. Fur-
ghermore, assuming that these persons had an interest in the
house as held in the suit decided by.the Subordinate Judge,
the plaintiff urges that she, as one of the co-sharers, or at least

as benamidar for her husband, who hags been held to be a co--

sharer, was eutitled o maintain the suit}for ejecting the prin.
cipal defendants who, uccording to the plaintiff, were at the
time of the suit mere trespassers, These, if established, would
be valid grounds for disposing of the suit without staying
proceedings for the final determination of the suit decided by
the Subordiuate Judge anl now peading in appeal in the High
Court. As already stated, the plaintiff for the purposes of this
suit was prepared to admit the position that Ishaq Ahmad and
Ismail Ahmad were part owners of the property subject to the
payment of a certain sum of money which the decree of the
court had ordered them to pay. If that was the position, section
10 did not justify the court in ordering proceedings to be. stayed
50 a3 to keep the case pending in the Munsif’s court for about two
years, which would be the ordinary period after which the first
appeal pending in this Court would bo disposed of. This seems

to me to be a case in which no order ought to havs been passed -

under section 10, but the difficulty] which arises is, has. this
Court power to interfere under section 114 of the Code of Clivil
Procedure ? The suit has not yet been decided and the order
for stay is not a decision of the suit. - Is it a ¢ case’ within the
meaning of that section ? I feel it very difficult to hold that
it is a “case” apart from the swit pending in the court below, It
would be stretching language to hold that an application under
section 10 is acase and an order passed on that application is ‘the
decision of a case, The word  case ” in section 115 undoubtedly
is not confined to a suit, but it cannot, in my opinion, be construed
~ T |
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to mean an interlocutory order in a suit although the order may be
of such a nature that it cannot Le interfered wich even under the
provisions of section 105 of the Code when an appeal is pre-
ferred from the final decree in the suit. The principle of the
ruling of this Court in the case of Muhammad Ayad v. Mu-
hammued Mahmud (1) seems to me to be applicable to this
case. I have becn referred to the recenu ruling in the case of -
Bhargave and Co. v. Jagannoth, Bhagwan Das (2), With
great respect I find great difficulty in following the view adopted
in that case. Moreover, the point raised in that case is not
similar to that which arises in this case. I am, therefore, unable
to hold that an application for revision lies in this case under
section 115 and T must dismiss the application on this ground.
At ghe same time I would suggest to the learncd Munsif cthe
desirability of reconsidering his order upon proper application
being made to him, and of hearing and disposing of the suit
and not keeping it pending in his court for another two years
or so, I makeno orderas to cosls,
Application dismissed.

APPELLATE CIVIL.

T
Before My. Justice Piggott and Mr. Justice Walsh,
GOBIND RAI {Pratxriry) v, BANWARI LAL Axp ormrrs (DsFENDANTE)*
Jurisdiction—~Civit and Revenue Courts—Rent.free grantee—Suit by rest-
free gramtee against zamindar o recover pissession after alleged unlawful

¢fectment. .

There is no section in the Agra Tenancy Aot and no article in the schedule
thereto which provides for a suit by a rent-fres grantes to recover possession
as such, in the eventof bis wrongful ejectment, even though that sjectment
nony be the act of his zamindar. Neanhu v, 8ri Thakwrji Maha:af (3) distin-
guished. .

TH1S was a suit for possession in a Civil Court by a rent-free
grantee against his zamindars on the allegation that they
bad dispossessed him wrongfully. The defence, inter aliz. was

that the suib was not cognizable by the Civil Court, The Munsif

* Pirst Appeal No, 105 of 1919, from an order of Kshirod Grbpal Banerji,
Bubordinate Judge of Cawnpore, dated the 14th of March, 1919. '
(1) (1910) I..R,, 32 All,, 623, (2) {1919) T. . R, 41 A1l 602,
(3) (1918) I L. B., 41 AlL, 97,



