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paid a portion of the decretal amjuuij and obDaiaed time to pay 
up the balance and the case was sbruok oS in April, 1919. In 
exejufcion of the decree some crop^ were attached and were 
placed in charge of the applicant, Kallu Khail. Oa the 2 /th  of 
April, 1919, the judgmsnt-debtor, Abdullah Khan, presenfced an 
application to tho' court in 'which he stated that, although he 
had paid a part of the decretal araouafc and the court had ordered 
the attached crops to be released, those oropi had not been 
delivered back to him. An explanation was called for from the 
amin and on receipt of ib̂  the court instituted certain proceedings 
and examined witnesses and in the end made an order on the 2nd 
of June, 1919; directing the applicant to hand over cerbain crops 
to the judgment-debtor or pay him R s. 106j their price. There 
is no authority to justify the action of the Oourt. I f  Kallu Khan 
misappropriated the crops, the remedy of the jadgment-debtor 
was to sue him for recovery of the crops or their value, or to 
bring a suit for dam.ages against him, but the Oourt in proceed
ings like those set forth above, had no power to • make a decree 
as it purports to have done against Kallu Khan, the man to whom 
the crops where entrusted. I  accordingly grant the application 
aad set aside the order of the court below. I  make no order as 
to costs.

Appliaation granted.

FULL BENCH.

Befot'e Sir Grimwood Mear$, Knight, Chief Jm tioi, Justice Sir JPmmada 
Ckar'an Ban^rji and Mr- Justice Walsh.

SRI THAKUEJI (PnAiNTiPE’} v. SUKHDEO SINGH A.NB o ihbrs 
(Dbe’ekdahts).*

Eindu law-^Eeligious endoto^nent—Tests for deciding tohelMr an mdomm&nt 
is real and substantial or merely illuiory--Attem pt to estahUsh a p»rpetuity in  
fm o% !'of ike descendants of the settlor. (.
iBy a deed o£ endowment, so-oaUad, eseouted not long prior to his deatli, a 

H indu professed to dedicate praotically the whole of t i s  property l a  favour of 
an  IdoL I t  was provided in this dead th a t the settlor should apply for muta- 
tiori of names in  favour of the idol, and th a t he should use the inooaia oiE the 
propecty for the expenses of puja  duni. rajbhog and for the repair of the tdrnple,

* M rst Appeal No. 167 of 1917, from a  decree of Udit ZTaraiii Sijaghj Suh-: 
ordinate Judge oi Beiiares, dated fclje 1st of March, 1917.
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and th a t he should Tjeep regular accoiiutia of the mcomo and expenditure. 
The settlor himself was to ha the iirst manager, after him hia ■wife, and there
after hia daughter’s sons and their descendants. Some sixteen months after the 
esecutiou of this deed, the settlor died and wag succeeded as inanager by his 
wile. The widow brought a suit for a declaration tha t the property was endowed 
proparfcy, in ito  course o£ which it oame to light tha t no , attem pt had been 
made to obtain mutation of names in favour of the mmiiger, tha t no aooounta 
were forthcoming relating to the administration of the property by the settlor, 
th a t the expenditure on the idol did not amount to more th an  one-tenth of the 
income, and that the widow was unable to acoou&fc for her own dealings w ith 
property, the subject m atter of the suit.*

Held th a t ia  these oiroumstancea there had been no real dedication of the 
property to religious purpose, but only an attempt to create a perpetuity in  
favour of the descendants of the  settlor’s daughter.

T h is appeal arose out of a suit in which the plaintiff, the 
widow of a Hindu, asked for a declaration that certain property 
specified in a deed of the 6th of November, 1912, executed by 
her late husband, was duly dedicated to, and became the property 
of̂  an idol installed in her house. The court of first instance found, 
for various reasons, that the transaction was invalid, that there 
had been no real and substantial dedication of the property 
mentioned in the deed of November, 1912, to religious purposes, 
but that the whole transaction was merely an attempt to tie up 
the property in perpetuity in favour of the descendants of the 
daughter of the settlor. That court accordingly dismissed the 
plaiatiff’s suit?.

The plaintiff appealed to the High Court. A description of the 
alleged deed of endowment and of the conduct of the executant 
subsequent to its execution and of his dealing with the so-called 
endowed property will be found in the judgment in appeal

Mr. B. B, O'Conor (with him Babu Earendra Krishna 
MuJcerji), for the appellant

[After contesting the finding of the lower court that the
■ temple had been built, and the idol installed, after the death of 
the donor, counsel proceeded], In  the deed of endowment the 
donor did not specify or allocate what amount or what share was 
to be spent by his successors for purposes of worship, et cetera; 
that might presumably have been left to their discretion and 
good sense. Failure to make such specification would not 
necessarily vitiate the dedication. Nor would it justify the 
inference that the donor desired that the bulk of the iiicome wets



to go towards the personal expenses of his successors. The deed
nowhere states that the main portion or even any portion of t h e ------------—
income is to be appropriated or enjoyed by the suceessors them-
selves j there is no expression of any intention in the document “
other than that the income was to be employed for purposes of
the idol. If, however, as a m atter of fact a small fraction alone of
the income was so employed and the resb appropriated by the
manager, there might possibly be an action for breach of tru s t
and removal of the manager, but that would not vitiate the
endowment itself or make it illusory and void ah inUio„
Reference was made to Asita Mohon Ghosh Moulih v, liirode  
Mohon Ghosh -Moulih (1) Granthi Suhbiah Chetty v. Ma%dales- 
wara K aiari (2) and Badha, Mohun Mundul v. Jadoo- 
monee Dossee (3). On the question of the donor’s real intention, 
there is no evidence to show that there was any motive to defraud 
any body. The so-called custom about the exclusion of daughters 
and daughter’s sons has not been proved to have existed in the 
donor’s family ; and there is nothing to show that any apprehen-- 
sion on that score influenced his mind. Moreover, if the inten
tion of the donor was to secure the succession to his daughter’s 
sons, that objecfc could have been more easily attained either by 
a gift inter vivos or by a will, without intuodacing the complica
tions of a religious endowment. The lower court is wrong in 
holding that the deed offends against the rule about perpetuities.
Providing for a hereditary line of trusteeship is not against the 
rule of perpetuities ; for the proprietorship vests a t once and for 
ever in the idol. In  forming an opinion about the intention of 
the donor, between two views preference should, as far as 
possible, be given to the one which is consistent with the avowed 
object of the deed. ■

Munshi Sarnandan Prasad, for the respondents:—
I t  is conceded that if in fact a bond fide trust was once created, 

the circumstance that there was a breach or misuse by the 
trustee would not invalidate the trust, TJie question is whether 
a genuine endowment! was intended to be created and was in 
fact created. The mere execution and registration of a deed of 

^1) (1916) 20 0. W. 901 (921}. (2) (1908) 19 M. D. I.* 305,

(3 / (1875) 23 W. Rv 0. B., S69,

VOL, XLIL] ALLiHABAD SERIES. 397



398 THE INDIAN LAW REPORTS, [ v o l . x l ii .

1920
endowment would not be sufficient by itself to dedicate the pro- 

— perby and diveat the donor of the same j the surrounding circums-
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SBiTaAKuan taken into account in order to find whether the
donor intended the deed to be real and operative. Reference was 
made to the case oi Watson u n i Go. v, B'imohund B utt (1), the 
facts of which were similar to those of the present case. Here, too, 
there was no change in the accounts, and the dojor never eficoteJ 
mutation of names describing himself a sliahait or manager, and 
there was' nothing to show that there was any alteration in the 
state of things which could be said to have given effect to the 
deed of endowment. Most Hindu families worship a family id o l; 
and it is nothing unusual that a small fraction of the income 
should be speat, without the existence of any endowment, upon 
the worship of the idol. I t  is not shown that any change took 
place, as a consequence of the deed of endowment, in the mode of 
enjoyment of or dealing with the property or its income, which 
could be regarded as giving effect to the deed. The only conclu
sion from these circunistancet? is that the deed was never intended 
to be acted upjn and was illusory. Reference was made to Ram  
Ghandra Mulcerjee v, Banjit Singh^ (2) and Mahhub Ghandm  
Bera Y- Srimati Bani Sarat Kumari Dehi (3j.

Babu Harendra Kfislm a  MWcerji, was heard in reply. 
Me^hs, 0. J., B a n e rji and W alsh, J J . I n  this case 

Musammat Mahesha Kuar aaked for a declaration that certain 
property specified in a deed of the 6l/h of November. 1912, executed 
by her deceased husband, Babu Bhan Singh, was duly dedicated 
to, and became the property of, an idol installud in her house.

-The learned Subordinate Judge decided that the transaction 
was invalid as noi being prompted by religious motives. He 
came to the conclusion that the object of the deed was to keep the 
property inalienably in the line of Bhan Singh’s' daughter and 
daughter's sons and perhaps also to exclude the operation of an 
alleged custom of Bhan Singh’s casfce whereby nephews, in default 
of sons, would inherit the property of the donor,

The decision of the case must turn on the question of the 
intention of the donor and as a guide to that intention we must 

(1) (1 9 9 J) r. b .  B .,  13 Olio., 10 (IS ). (2) (1393) r . L . S . , 2 7  O i l o , , ‘J41V (2S lK

(3) (19lOj IfO. .
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have regard to his acts and declarations and the conduct of his 
widow after his death.

The deed is a lengthy document, carefully drawn and is in 
the usual form. The points of importance are that the donor 
purported irrevocably to make over to the idol, then stated to be 
installed in  his house and described in the deed as Sri Thakurjij 
what was substantially the whole of his property, so that from 
the moment of the execution of the deed he and his wife had 
practically no income, and property of at least the value of 
Rs, 30,000 passed from him to the idol.

In  1910 he had commenced partition proceedings and in the 
deed of endowment he undertook to make an application to  the 
Bevenne Court for mutation of names in favour of the idol 
whilst his name was Bo appear therein as manager. D uring his 
life-time he was to be the Manager and Superintendent and h© 
bound himself always to “ use the income of the loctg'f property in 
meeting the expenses of the puja  of and rajbhog to Sri Tkakurji 
aforesaid and of repairing the house.’* Also he pledged himself 
always to keep a regular account of the income and expenditure.

After his death, the managership was to pass to his wife, 
if alive, and thereafter to bis daughter’s sons and downwards 
through their lineage. The donor lived for about sixteen months 
after the execution of the deed.

He did not apply that the name of the idol should be entered 
in the revenue papers, and he used only a fractional part of the 
income of the property for religious purposes,— certainly not 
more than one-tenth and probably much less than that. The 
plaintiff did not produce any accounts to show in what way the 
income had been expended or surplus income applied. In ter to- 
gatories were drafted by the defendants on the questions, inter 
alia, oi the value of the property and the expenditure of the 
income and the keeping of accounts. Objection was taken to 
these interrogatories on the ground that answering them would 
weaken the plaintiff’s ease and apparenlly without exercising 
any judgment in the m atter, the order of the Judge was merely 
that the objection should be filed and defendant’s plea.der 
informed. The Judge ought to have required the plaintiff to 
answer, dome of the interrogatories .which were directly
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relevant to tlie inquiry. The absence of 'the answers 
embarrassed the defendants in the lower court. •

In  that court a large part of the evidence was directed to 
tracing out the history of the building of a teini^le for the recep
tion of the idol and the date of the installation of the idol. As 
our decision does not depend on whether the contention of the 
plaintiff or the defendants is the right one on these points, we 
need not discuss this exhaustively, but we are of opinion that there 
was in the life-time of the donor a family idol of Krishnaji, 
which was the idol indicated for worship in the deed of endow
ment, that the building of the temple was~commenced and practi
cally completed at least before the death of Bhan Singh and the 
idol duly installed, and we do not accept the story set up by the 
defendaots that the idol was installed wiihin one month 
from the date of Bhan Singh’s death. The circumstance of the 
building of the temple and the installation of the idol cannot, 
however, in our view, prevail over the other facts which go to 
show that the donor’s motive was to tie up the property and to 
render such property inalienable for generation after generation, 
He may also have wished to free it from any danger of descend
ing to his nephews if the alleged custom should be proved as it 
appears to have been in one case. We think that the following 
facts are decisive against the religious intention of the donor —

(а) The transfer of what in the court below was assumed 
by both sides to be the whole of his property and agreed 
in this Court to represent practically all of it.

(б) The failure to obtain mutation of names.
(c) The failure to produce any accounts,
(d) The admitted fact that the expenditure on the idol 

was at the most one-tenth of the whole income.
(e) The absence of any explanation by the widow on any

of the above points and of any accounts by her of her 
managership and dealing with the income after the 
death o£ her husband in  1914),

We  ̂therefore, dismiss^the appeal with costs.
Aj)peal dismissed^


