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Property Act, 1882, had not been passed and the procedure
prescribed by that Act for suits for sales under that Act did
not exist ; that case was decided on the law as it then stood.

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed with costs, and that the decree of the
High Court under the circumstances be confirmed.

Appeal dismissed.

J. V. W.

Solicitors for the appellants : Ramken Ford and Chester.

Solicitor for the respondent : Edward Dalgado.

NAGESHAR BARKHSH SINGH (Derenpant) v. GANESHA (Poainmrr).
[On appeal from the Court of the Judicial Commissioner of Oudh.]
Hindu law—~dJoint ancestral p-operty— Partition, svidencs of-—Revenue and
village reeords—Deerce nade af Rsgular Ssitlement—Deeree for widows
of « suparior proprielary rights’—ILights subject to ¢hose of the olher share-

holders,

In this case the plaintiffy (vespondents) sued for possession of a village by
canocellation of a sale doed of it executed on the 30th of Degember, 1871, in
favonr of the predecessor in title of the defendant appellant, by threes Hindu
pardanashin ladies whose husbands had been lineal descendants of the pro.
prietor, The main question raised by the defendant was whether ths property
{joint 2ncestral and undivided property) was or was not joint and undivided
at the date of the sale. The appellant alleged that n partibion of it had been
made | there wag no evidance of any deed for the purpose, but he founded hig

contention chiefly on the terms of the khewat and wajib-ul-arz and of a settle-
ment decres of the 6th of December, 1869, which was for superior rights in-
favour of the widows, ' subject to the rights of the other share-holders.”

Held that“a definition of shares ia revenuo ard village papers afiords
Dby iteelf but & very slight indication of an actual separation in a Hindy
family, and cerfainly in no case that has come before us could we have regarded
such & definition of shaves standingalone, as sufficient cvidence on which to
find contraxry to the presumption of Hindu law that the family to which sueh
definition referred had separated.”’

Their Fordships adopted with approval the above sitation from the deci-
sion of Epaz, 0. d.,in Gajendar Singh v, Sardar Singh (1) as being & ocorrect
decision of thelaw, . :

Held ag to the deores when on the one hand it declared for superior pro-’
prietary rights in favour of the widows, and on the other that these are to be
given subject o the xights of the other share-holders, it completely conserved
such reversioners’ and othier ownership rights as are inherent in the guccession

- *P, goent ;~Lord Seaw, Dord PrILUIMORE, My, AMEBR AL, and Sir Law-
RENCE JENKINS.
(1) {18%6) I. L. R,. 18 All, 176,
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to & joint family properby, and negabived the ides that parbition or separation
had besn sffectunted by law in such o manner as to extinguish other proprie-
tary rights. * Tho decrefa was not equivalent fo an affirmation of a partition
or gaparation having taken place, but wag entirely consistent with the exis.
tence of the proparty as joint and undivided, and therefore with no prejudice
baing effacted to ihe right of the reversioner therein, in this case represented
. by the respondent (plaintiff).

. The presumption, therefors, against partition of thiz joint aucestralpro-
perty had not been overcoms, and the property remained joint.

ArpraL 88 of 1918 from a decree (8th August, 1916,) of
the Court of the Judicial Commissioner of Oudh, which reversed
a deeree (23rd December, 1913,) of the Court of the Subordi-
nate Judge of Gonda.

The main question for decision on this appeal is as to the
validity of a deed of sale of a village named Sonahra executed
on the 830th of December, 1871, in favour of Mirtunjai Bakhsh
Singh (now represented by the appellant) by three Hmdu ladies
Musammats Basanta, Rani, and Maharani.

The pedigree which is given in the judgment of the Judicial |

Committee starts with one Bishan Prasad who was the owner
of Sonahra, and of another village Harsinghpur (not now in
question) and of 43 bighas, 17 biswas of land in the village of
Saraiyan, and who died a very long time ago. The first sum-
mary settlement was made on the 17th of November, 1856, with
Gokaran. He died in November, 1857, and Sheo Dayal died in
March, 1865, before the Regular Settlement was made. At .the
time of the Regular Settlement various claims were made, among
others, by Musammat Basanta, widow of Gokaran, and by Musam-
mats Rani and Msharani, the widows of Sheo Dayal. These claims’
were disposed of by judgments of the Sebttlement Assistant
Commissioner, dated the 6th of December, 1869, who decreed the
superior proprietary rights to the three widows named above.

In pursuance of these decrees khewats or registers of owners
were prepared and recorded Musammat Basanta as owner of an

8 anna share in her own right, and Musammats Rani and Maha-
rani a8 joint owners of the other 8 anma share. This is in entire

accord, it was contended by the appellant, with Musammat

Basanta having succeeded as beir to her husband Gokafan and
to the two other widows ha.vmg succeeded to their husband Sheo
Dayal,
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Oa the 28rd of November, 1870, the wajib-ul-arz was verified,
which recorded that ““every share holder has a right to transfer
hiy share by mortgage or sale.”

On the 80th of Decem™er, 1871, the three ladies sold the village
of Sonahxa to Mirtunjai Bakhsh Singh, the predecessor in titsle
of the apuellant,and onthe2Znd of December, 1872, all the persons
then living who had auy pessitle claim to the village, including
the present responcd-nt Musammat Gunesha, cxecuted a desd of
agreem=nt in affirmance of the sale, Musammat Basanta died in
1385, Musammat Maharani died in 188%, and Musammat Rani
in 1908,

Tie suit which gave rise to this appeal was instituted on the
24th ot January, 1913, by the respouvdent, to recover possession of
Sonahra trom ihe auppeliant. Sue alleged that Gokaran and Sheo
Duyal were joiut in, estate; that on the death of Gokaran the
whole estate passed 'y survivorship to Sheo Dayal ; that on Sheo
Dayal’s death Lis widow succeeded ; and that onthe death of
the survivor of the widows she, as daughter of Sheo Dayal, was
the next heir. - She further alleged that the widows of Sheo
‘Dayal had no power to transfer for a period beyond their own
lives,

The appellant filed a written statement in defence and pleaded
(@) that Musammat Basanta, as widow of Gokaran, was entitled to
an 8 anna sharve, and that the respondent was not and did not
claim in her plaint to be beir to Gokaran ; (b) that the vendors
to his father had an absolute interest by custom and by virtue
of the decree made at Regular Settlement ; (¢) that in any event
the sale was warranted by necessity; and (d) estoppel.

Issues were raised, on the chief of which the Subordinate
Judge found that Sheo Dayal was not owner of the entire village 5
that Sheo Dayal survived Gokaran; that the three ladies
were in possession as fall owners; that the plaintiffs had no right
to sue; that by cust.m the widows took an absolute estate; that
the sale deed was genuine; that no finding as to necessity was
required : and that the plaintiffs were precluded from queshmn—
ing the validity and legality of the deed of sale.

The Subordinate Judge made a decree dimissing the suit.
From that decision the plaintiffs appeak;d to the Court of the
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Judicial Commissioner. That Court (L. STUART, 1st Additional
Judicial Commissioner, and Kawmarva LaL, 2nd Additional
Judicial Commissioner) held that Gokaran and Sheo Dayal were
joln in estate, with the result that Sheo Dayal took by survivor-
ship on the death of Gokaran to the exclusion of Musammat
Basanta ; that the Regular Settlement decres c¢:nferred no title
on her, nor did she acquire title by adverse possession; that
the widows had only a lifs estate which was nob enlarged either
by custom or lesres at Sattlement, and thal there was no estop-
“pel.  Ths Judisial Commissioner’s court made an order remitsing
‘& further issue to the Csurs of the Subordinate Judge  whether
the sale had been effected for consideration and legal necessity?”
on which the Subordiuvate Julge found against the appellant,
which finding was affirmel by the Court of the Judicial Commis-
sioners, a decree was, therefore, made that no necessity had been
proved, and the second party plaintiff’s appeal was dismissed,
and possession of the village in lispute was deereed to the res-
pondent (Ganesha)
On this appeal by the defendant ~
De Gruyther, K. C.,and G. 8. Saunders for the appellant,
contended that the three widows Musammats Basanta, Rani, and
Maharani had an absolute estate in the village of Sounahra by
virtue of the decree made ad the Regular Sctilement, and by
custom. Musammat Basanta, if not otherwise entisled, acquired a
title to an 8 annashare by virtue of the Settloment decree, and by
adverse possession. The inclusion of Musammat Basanta in the
decree was only consistent with the view that an absolute estate was
conferred on the widows, Reference was made to Nawab Malls
Jahan Sahiba v. Deputy Commissioner of Lucknow (1) ; Mirza
Jehan Kadr v. Afsar Bahu Begum (2); Oudh Settlement ‘Ach
(XXVIof 1866) ; and Sykes Compendmm paragraphs 286, 386.
Gokaran and Sheo Dayal were not joint in estate at the time of

Gokaran’s death, on which event occurring an 8 anna share pa’ssed“
t0 Musammat Basanta ; and the respondent, it was submiited,

~ eannot and does not claim any interest excepton the a.llegatmnthaﬁ
Sheo Dayal took thaf share by survworshlp That i Is supporhed

(1) (1679) DR, 6 .4.,63,76.  (2) (1885) LL.B, 12 Cale, I LR,
1214, 124,
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by the documentary evidence of the khewat, and the wajib-ul-
arz. As to the khewat reference was made to the definition in
Act XVII of 1876, and to Circulars 20 of 1863 and 24 of 1864.
The respondent is precluded by her own acts from denying the
validity and legality of the sale in dispute. In any event,
having regard to the circumstances of the case, the legal neces-
sity for the sale and the payment of the consideration had been
sufficiently proved.

Dunne, K.0., and B. Dube, for the respondent contended that
there were concurvent findings of the courts below, that there
was no legal necessify to justify the sale; the findings that Sheo
Dayal and Gokaran were joint in estate; and that Sheo Dayal |
took by survivorship, and the respondent succeeded him, the
decree made at the settlement reserved the sharcholders’ rights,
and correctly interpreted, did not confer an absolute estate.
Reference was made to Munnalol Chaodri v. Gajraj Singh
(1), The documentary evidence carried the case no further, and
the wajib-ul-arz was unreliable, -

De Gruyther, K. C., replied referring to Muhammad

Mumiaz Ali Khan v, Partab 8ingh (2), as to the effect of a
settiement decree in OQudh as determining proprietary rights,
Sheo Dayal’'s widows were not recognized by the settlement
decree as owning the whole property, and the Musammat was
rightly included, which could not have been unless she had been a
co-sharer. Refcrence was made to Aet XVII of 1876, sections 17
and 56 (c) : Parliamentary papers relating to Oudh 1865, which
referred to Circular 1123 C. of 1862; and Currie’s Land Revenue
Manual, pages 107, 235.

1919, December, 19 :~The judgment of their Lordships was
delivered by Lord Sgaw :—

This 13 an appeal from a judgment and decres, dated
the 8th of August, 1316, of the Court of the Judicial -
Commissioner of Oudh, which reversel a judgmentand decree,
dated the 23rd of Degember, 1913, of the Subordinate Judge of

‘ Gonda,.

In the suit which is brought the plaintiffs pray for a decree'_n
for possession of the village of Sonahra, pargana Paharapur,
(1) {1889) LL.R, 17 Qalo, 243, (2} Oulh Seleot Clases, 1893, No, 233, ”
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tahsil and distriet Gonda, by cancellation of a certain sale deed
thereof executed on the 80th of Dezember, 1871, in favour of
Thakur Mirtunjai Bakhsh Singh, now represented by the appel-
lanb. The grantors of the deed were three Hindu pardenashin
ladies Musammats Basanta, Rani and Maharani.

A pedigree is given in the papers, which ‘gives the family
descent from one Bishan Prasad. Bishan was the owner of,
imter alia, two villages, Harsinghpur and Sonahra. Ne question
arises with regard to Harsinghpur in this appeal. It appears,
however, that a question analogous to that now raised was setil-
ed relative to that village over thirty years ago, and was answer-
ed in a sense adverse to the present appellant. It was held in
that suit that the sale deed had not been granted for consideration
or with legal necessity, and that Harsinghpur was part of a joint
undivided family property with referense to which the deed was
ineffective, Their Lordships have, however, considered the pre-
sent appeal, which is confined o the case of Sonahra, on its own
merits.

Bishan Prasad owned, as already mentioned, these two
villages. The pedigree as flowing from him is as follows :mm

BIBHAN PR'ASAD {dead).

! [ '
Raghubans {dead). Jai Gobind (desd). Pa,rmeslmrlDa.s (dead).
Debi Balthsh i I Jawahir (dead),
| Gokaran, died 1858, - Bomant Lo
Sheo Dayal died married . (dead).
1865 married - -~ Musammat Basantba,
[ =—ee(1) BRani died died 1886.
1908.
(2) Maharani
died 1888,
Gunesha (Plaintiff

No. 1 Respondent)

Redar Nath
(Plaintiff No. 4.)

The facts of the case and relative dates are stated in a
judgment passel by the Court of the Judicial Commlosmnm
dated the 17bh of December, 1915 fo—

« Tha vlll&ga in quesmon omgmally belon"ed fio San’cokln, to whom it was
granted under & Birt patia by Raja Dat Singh, the Talugdar ot the village,
in 1128 Fasli. . T'rom Bantokhi the property passed to his lineal. raale decen-

-

dants, the lagb of whom were Gokaram . ; . ropretenting onme branch
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of his line, and Bheo Dayal, .., . representing another branch of hie line.
Thssummary settlement was made with Gokaran. Gokaran died some fime
in 1858, leaving » widow Musammat Basanta, Sheo Dayal died in 1865, leav-
ing two widows, Musammat Rani and Musammat Maharani, and a daughter
by the former, named Musammat Ganesha. On the 80th of Degamber, 1871, Mu-
sammat Basanta, Musammat Ranl and Musvmmat Mabarani sold the village in
digpute to the father of the dsfendant respondent. Musammit Baganta died
in 1885, Musmmmat Maliarani in 1888, and Musammat Rani in 1908,
Musammat Genesha, the danghter of Shoo Dayal, i alive end oneof the
plantiffs to the suib.’? ]

It is manifest that if the three ladies, grantors of the deed
under challenge, were fully vested owners, the one of an 8 anna
share and the other two of a 4 anna share each, of the village,
they were in a position to grant a proper title, Bub of course,
on the accepted facts, such ownership in the ladies would be im-
possible.

Even although, however, they had possessed the village, not
as complebe owners, but as enjoying the same in shares as widows

of former proprietors, and also enjoying, it may be, all the

powers attaching to that status, it might also be that a valid sale
could have been effected under the deed in question, The condi-
tion of such validity would, of course, be that the deed was for
consideration and was granted by reason of legal necessity,

- It is possible at once to disburden the case of much of the
material which entered into the procedure of the Courts below
‘on this last mentioned issue, For it has been found, after a
special remit by the Court of the Judicial Commissioner to the
Court of the Subardinate Judge on that topic, that  the deed
challenged was granted wishout consideration and without legal
necessity. There are concurrent findings to that effecs. Were
the deed, accordingly, a deed of the widows of deceased owners,
with no further rights in or over the village than such widows
would have, the challenge must prevail. To this the retort was
made that the plaintiffs had not proved that they were rever- -
sioners to Gokaran, and as there had been a separation of shares
they must fail as to Gokaran's moiety, They alleged such sepa-
ration. This raises a question fundamental to the case and -

anterior to the issues just mentioned. That question is one upon -

which very careful and exhaustive argument was presented to -
the Board, 'Was the village or was it not joint undivided family
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property at the date of the sale? The appellant strongly
contends that it was not. It must stand admitted that the
village was ancestral property since the early poriion of the
eighteenth century. Bub it was maintained tbat a partition of

this joint undivided family property was made. No deed
expressly to that effect was executed. The argument, however,

is that the facts of the case are suffcient to show that a definite
separation of family interests took place, the shares heing
correctly stated in the Government Returns and papers to be
aflerwards mentioned as an 8 anna share to Musammat Basanta,
widow of Gokaran, who died in 1885, and a 4 anna share to each
of Musammats Rani and Maharani, widows of Sheo Dayal, who
died in 1865,

Upon this issue, whether it be named * partition,’” or whether
it be named “ separation of interests,” it is important o ascer-
tain ab what dabte it is alleged that the transaction toeok place.
Upon this subject the Board, notwithstanding repeated inquiries,
has found itself unable to ascertain what is the attitude definitely
adopted by the appallant. The difficulties are, of course, consi-
derable. Apart from separation, the descent of the property
would in ordinary course be, up till the year 1858, to Gokaran,
Basanta’s hushband. When Gokaran died in 1858, the property
in its entirety would then pass to Sheo Dayal, his nephew, the ouly

other male represeatative, and Sheo Dayal died in 1865, There

is nothing in the case to suggest that there was any transaction of
the nature of partition between Gokaran and Sheo Dayal. If,
however, there was no such partition, the ancestral property of
this village became that.of Sheo Dayal in ordinary course, and

the whole right of Musam nat Basaata thersin wasa right as

Gokaran’s widow to maintenance therefrom.

During this pariod, that is to say, when Sheo Dayal was pro-
prietor, it would be impossible to maintain that he executed
any deeds of pariition of this property ; such partition would in.
short hé.ve‘b_een in the nature of the convey ance from himself, as

owner in eatirety, of a cerain part of the property to another™ "

notin the line of his succession. There is mo such evidence.

If there had been, serious questions with regard toit might

have bepn raisel Therefore the whole question is " still
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further postponed to.that period of time subsequent to Sheo
Dayal’s death,

Sheo Dayal left two widows, and the fact cannot be disputed
that in so far as light can be thrown upon the subject by the vill-
age records, Basanta did have in her enjoyment an 8 anna share,
and Sheo Dayal’s two widows did each have a 4 anna share of the
enjoyment of this village. The real facts appear to be that the
three ladies lived together, the dominating personality, if any,
among them being naturally the much senior widow Basanta.
From these facts and specially from the records the appellant has
stoutly argued that separation as a fact is proved. He forcibly
founds upon the Setitlement decree obtained by the three widows,
passed by the Settlement Assistant Commissioner of Gonda, and
dated the 6th of December, 1869. In this judgment that officer
ordered that «“ a decree,for superior proprietary rights in favour
of Rani and Maharani, wives of Sheo Dayal, and Musammat
Basanta, wife of Gokaran, he passed.”

To this it is instantly answered, fivst, that to found upon that '
decree ag either a root of a title or as conclusively settling it,
is to mistake the true nature of the decree itself ; and secondly,
that the decree not only does not deal with other rights in the
property, but expressly reserves these other rights.

On this latter point of reservation there can be no question.
1t is contained 7 gremio of the decree, It is no doubt true that,
as already mentioned, the decree is in name for superior proprie-
tary rights in favour of the widows, but it is expressly declared
that that decree should “ be passed subjeet to the rights of the
other share-holders.” If it be correct, as alleged by she appel-
lant, that the property had at that time been dz fucto separated
into one 8 anna and two 4 anna shares, and that this decree of
December, 1869, was a deg jure recognition of that fact, then the
entirety of the property was disposed of, and language of reserva-

‘tion, or the mention of other share-holders, was hardly appro-

priate, but might be contended to be repugnant to the transaction
which is pleaded.

In the opinion of their Lordships, the terms of this decree
must be looked upon as a whole. When on the one . hand it
declares for superior proprietary rlghts in favour of the WldOWS
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and on the other thab these are to be given subject to the rights
of the other share-holders, it completely conserves such reversion-
ary and ‘other ownership rights as are inherent ia the succession

‘g0 a joint family property and it necgatives the idea that

partition or separation had been effectuated by law in such a
manner ag to extinguish other proprietary rights. In shors, in

~ the view of the Board this deeree is not equivalent to an affir-

mation of a partition or separation having taken place, but is
entirely consistent with the existense of the property as joint
and undivided, and therefore with no prejudice being eftected to
the right of the reversioner thercin, who is represented by the
respondent,

But the decree of Denembel, 1869, has a much more solid
value by the testimony whichib itself aftords of ‘what was the true
nature of the property and what was the exact poinf in dispute
in the competition for it, There were three separate claims to
the property. One was by Partab Bali and others, Their claim
was got rid of (the Commissioner rémarking that it wounld
certainly have failed) by a small payment. The second claimant
was Rai Sadban Lal, and afser inquiry it was found that his inter-
ference with the village was regarded as unlawful, and his claim
completely failed, He had been muafi holder and his right
expired with the settlement. The third party to the proceeding
was the three widows, and their right without any «uestion is
dealt with as a right in ancestral property. ¢ To the satisfaction
of the Court " they *“ have been proved to be the old zamindars,”

Then an examination of bhe tivle 13 made and jtis solemnly

affirmed :— ,
« Let'it be known that on their behalt a Biré Parf Sanad bearing the seal
of Raja Dat Singh, dated Jeth Sudi 2nd, 1128 Fasli, has been produced, which
shows thab the villages Sonahra and Harsingpur were given by way of Birl, to
their common ancestor, Santokhi Avasthi, on Rs. 3,562, Its genuineness ix
proved. . . Andfourthly, it appears from the evidence on record that fheir
anoestors always remained in possession within and beyond limitation; sad
lastly, thab both the Summary Betbtlements wore made with them,”
It thus appears that the property was treated asa wnum qmd

as ancestral, and as property to which, as an ancestral - undln-

ded property, the three widows vindicsted their rlghﬁ.- U,pon :

the whole, this would have been sound evidence in any Court in

favour of the continuance as and from that date of the property
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as joint and undivided, Their Lordships are of opinion that the
Court of the Judicial Commissioner was right in so treating
it.

The use of the term *superior proprietary rights” in the
decree is, in their Lordships, - opinion, to distinguish these from
any under-proprietary tennre and from any other inferior rights.
In short, the possession by thesc ladies of the whole of the village
arong them was a broad fach which permitted the Government
to make the entry in such a way as o have the full ropresenba-
tion of the entirety of the village, with all the responsibilities
attached to that representation, on the record. It is and has for
many years, under the dgcisions, been acknowledged that even one
or two names may ba inserted as representatives of a community
of ownexship, the details of which need not be minutely recorded.

But, furthermore, it must be remembered that the policy set
forth in Liord Canning's Circular of the 28th of January, 1859,
in which it was stated that the rights conferred “ on each holder
of land are the free and incontestable grant from the paramount
power and cannot be called into question by subordinate officers,”
and that the decision approved by the Chief Commissioner ¢ is
considered to be final and lasting,” was greatly modified)as
regards zamindars and others not being taluqlaps. Tn a letter
issued on the 10th of Oectober, 1859, which was afterwards
appended to Act I of 1860, it was directed : — '

“ As yegards zamindars and others, not being talugdars, with whom a
summary settlement has been ma is, the oxders conveyed in the Iimitation
Gircula- no, 31 of tho 28th of January, 1859, mush not be strielly obgerved.

Opportunity must be allowed at the nexh s2#hlement to all disappointed claim.

ants to bring forward their claims, and all sueh eolaims must ba heard and
digposed of in the nsual mannayr,

The authoritative expisition of this subject was made in
Mirza Jehan Kadr v. Afsar Bahu Begum (1), and the passage
rightly founded upon ia the Courtbelow from the judgment of
the Privy Council as delivered by Sir ArTirus HoBuouse, is
here repeated :-—

“ The ﬁr_st observalion on these proceslings is that ths sebblament courbs
v\'were olea,r.ly inquiring into the old titles, as they oxisted prior to tho confisea-
$ion. It is true that the confiseation awept d.wn,y all prior $itles, though it

ma,;t be doubted, -ns Mr. Lineoln suggoests  whether in 1868, that effect was
realized to ths minds of the Governmait Offisers as it has bacomea sings tha

(1) (1885) T L. R,, 13 Oule,, 1 : L. B, 131, A, 194,
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legal deoisions, which establish it. At all events, when engaged in $he work

of pacifying and settling tha oountry, the Government did not make an ~

arbitrary, or wholly new, redistribation of proparty, or proceed upon the notion
that prior rights wers to go for nothing. In very many cases, probably in the
great bulk of propertiss, they inquired who would be entitled if no confiseation
had taken place, and effeobed settloments with those persons. Cerfainly that
wag the operation in which the three loweor sektlement courts were engaged
with regard to Sohrawan when the case came before 8ir Charlezs Wingfield
as the highest Court of Appeal.’’-

The Board does not think it necessary to enter upon much
detail with reference to the enjoyment of the property in the
time of Sheo Dayal, but they simply note that one document not

without importaunce is printed applicable to the year 1861, that

is to say, to the period after the death of Gokaran in 1858, It is-

dated the 81st of December, 1861, and is a copy of a Rubkar of
the Collectorate of Gonda issued by Captain Ross, The plain-
tiff in the proceedings was Sheo Dayal himself ; the defendant
was Rai Sadhan Lal, already meationed; and the judgment
discloses as follows: thatr * on a perusal of the file it appears
that Sheo Dayal Avasthi claims the lease (patta) of villages
Sonahra and Harsingpur on the basis of the zamindari right set’
up by him, and by right of inheritance from Gokaran, deceased,
with whom the villages were settled in 1857 The language
used is not strictly accurate. Sheo Dayal could not claim by right
of inheritance, but solely by right of survivorship. But otherwise
the proreeding is instructive. It countains a warning to the
muafidar to Tespect Sheo Dayal’s rights, and there is not a trace
-of question that the property was treatved as having been succeeded
to in its entirety by Sheo Dayal as successor to Gokaran.

There are further elements in.the case which need not be
dwelt upon, as, for instance, a transaction by way of mortgage
of the whole subject by the three widows themselves, in the year
1865, In bhis mortgage, dated the 9th of November of that year,
the property is referred to simply as the village Sonahra, and
it is mortgaged as “ our ancestral zamindari under a Brit Patra
which has been in our possession and occupation without ﬁhe
co- partnershlp of anybody else from the time of our aneestors.

' But the Board is unwilling to ‘euter into further detail. and
conbents itself with expressing the view thab no partition or
Saparatlon of this joint ancestral property has been proved. It
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should be said, however, that in December, 1871, when the

-sale deed now under challenge was executed, the very form of

the deed is somewhat inconsistent with the transaction of shares
of divided property. The village is sold as  the entire village.”

‘No reference is made to shares of 8§ annas or 4 annas. There

are circumstances of considerable suspicion attached to the deed,
and it seems somewhat surprising that Mathura Nath, their
general agent, should not have incorporated in the deed some
reference to this transaction of partition (if true) of which so
much has been made in the subsequent proceedings.

The state of the records was much pressed upen the Board by

the Counsel for the appellant ; that is to say, the entries which
~_were contained in the wajib-ul-arz and in the khewat of the

village. Of the two the claim made with regard to the khewat is
the stronger. Under the wajib-ul-arz entries it is pretty clear

“that the village was treated as a unwm quid, even although the

shares in the possession were stated as so many annas respec-

‘tively.

The Court of sthe Judicial Commissioner, which is no doubt
acquainted ;with entries in such records, does nob attach to

‘them the 1mportance which the appellant seeks, and the Board

is-of opinion that in this it was right. The broad question of

partition of rights or separation of interests is not, of course,

dealt with in such entries, and the inference of such a trans-
action from such records may be weak or may be strong accord-
ing to circumstances,

Records of that character take their place as part of the
evidence in the case, They do no more. Their importance may
vary with circumstances, and it is not any part of the Law of India

.that they are by themselves conclusive evidence of the facts which

they purport to record, It may turn out that they are in accord
with the general bulk of the evidence in the ecase; they may .
supply gaps In it ; and they may, in short, form a not unimport-
ant part of the testimony as to fact which is available. Bu to
give them any higher weight than that might open the way for
much injustice and afford ‘temptation to the manipulation of
records or even of the ‘materials for the first entry. BIRDWOOD,
J., in the Bowmbay case Bhagoji v. Bapuji (1) said as follows : -~

«“ At the rohearing the lowosr appellate Couart should have-its attention:
directed to tha ruling in Fulma v. Da -y Saheb (2), in which it was held that -
(1) {A898) I L, R ,%13 Bom,,*73,  (2) (1873) 10 Bom, H. Q. R.,187, .
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thie Collsctor’s book is kept for pirposes of revenue, nob for purposes of title.
The fact of a-person>s name being entered in the Collector’s book as occupant
of land does not necessarily of itself establish that person’s title or defeat the
title of any other person.”

And the Board refer in particular to the judgment of Sir Jory
Encg in Gajendar Singh v. Sardar Singh (1), In their opinion
the statements of principle now to be quoted are of significance
and are sound as applied not only to Allahabad but to other
provinces in India as a whole. The main proposition is, of

- course, widely familiar, namely, that * given a joint Hindu
family, the presumption is, until the contrary is proved, that the
family continues joint. The presumption is peculiarly strong
in the case of the sons of one father.” The learned Judge further
refers to  experience of the manner in which names of Hindus
are entered not uncommonly in revenue and village papers in
‘respect of shares ” ; and the Board sees no reason to differ from,

but approves of, his- pronouncement to the following effect :—

¢ A definibion of shares in revenue and village prpers affords, by itself,
but a vary slight indication of an actual separation in a Hindu family, and
certainly in no case that has ever come hefore us could we have regarded such
a definition of sharos standing aloue as sufficiant evidence upon which to find,
contrary to the presumption in law as to jointure, that the family to which
such definition referred had separated.’’

The Board 13, on a review of the whole of this case, of opinion
that the presumption against partition of this ancestral pro-
perty has not been overeome and that the property accordingly
remains joint, with the conséquence that the appeal fails.
As to the attempted case of adverse possession by Basanta, it
is, in their Lordships’ opinion, wholly without foundation,
Oa the facts disclosed as to the actual enjoyment of the
property and the condueb of all parties, including Basanta, with
regard to it, no plea of adverse possession could be successfully
put forward,

Their Lordships will humbly advise Els Majesty that the

appeal stand dismissed with costs, ;
Appeal digmissed.
LY. W
Soligitors for the appellanb Barrow, Bogers & Nevill..
Solicitors for the respondent : 7. L. Wilson & Co.
(1)41836) I L. R., 18 AlL, 176.
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