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*P, . MATRU LAL Awp ormEEss (DEFENDANTR) v, DURGA KUNWAR (Primrizw},

Nava:ig.?lwr 1 [On appeal from the High Court of Judicature at Allahabad].
Lt 3 .

Decomber, 2. Morigage—B8uit and desree for sale~ Mordgage extinguished by salewP urchase
' by first mortgagee—S ubsequent suit by second mortgages who was not
made a party to firsd morigages’s suit—Act No.IV of 1882 (Tramsfer of

Property Aot), section 89.

An order made undor section 89 of the Transfer of Property Act, 1882,
for bhe sale of mortgaged property has tho eflect of substituting the right of
gale thereby conferred upon the mortgages for his 1ights under the morbgage,
and the latter rights are sxtinguished.

Where, therefore, a firsb mortgages brought a suit for sale under the
Transier of Properly Act on his mortgage withonb making s second mortgages
of the sama properby o parby to his suit, and obfained a decree forsale and
purchased the property under that decree ; and the second mortgagee aiter-
wards sued on hermortgage.

Held the amount to be paid by the second mortgagee was to be caleulated
on the basis cf the decrecs, and not with regurd fo the amount duson the
prior mortgage, Het Ram v, Shadi Ram (1) followed,

Umes Chunder Sirear v. Zahur Falima (2) (& case decided befora the
Tpangfer of Property Act, 1882, was passed) distinguished on that ground,

APPEAL 8 of 1918 from a decree (27th January, 1916,) of the
High Court at Allahabad, which modified a decree (8th July,
1914,) of the Additional Subordinate Judge of Aligarh.

The suit which gave rise to this appeal was instituted by the
respondent as transferee of a second mortgage of certain immov-
uble property within the jurisdiction of the Subordinate Judge
of Aligarh for the sale of the property making the predecessor
in title of the first party appellants and the other appellants
defendants as the persons entitled to the benefit of a first mort.
gage on the same properiy ; and in her plaint expressed her

_ readiness t0 pay to them any amount which might be found due
to them in respect of the first mortgage, or to have such amount
deducted from the sale-proceeds of the property.

The question for determination is as to what sum, under the

eircumstances stated, is payable by the respondent to the appel
lant in respect of the first mortgage.

* Prosent :—Viscount Finvay, Lord PARMOOB, and Sir Jomm Epen.
{xy {1918) I, L. B, 40 A1, 471 R, 4561, A, 180,
(B/6(1590) T, LoR,, 184Cales, 104: T R, 17L&, 20,
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The facts are sufficiently stated in the judgmeny of the
Judicial Committee,

The first court made a decree in favour of the respondent
(the second mortgagee) on condition of the payment by her $o
the appellants (the first mortgagees) of Rs, 49,124.9-0 within
four months from the date of the decree.

From that decision the respondent appealed to the High
Court and the appeal came before Sir H. G. RicEaRDS, C. J., and
M. Rariq, J., who modified the decree of the first court by
reducing the amount of the decree to Rs, 23,311.

From ‘that decree the first mortgagecs (appellants) appealed
to His Majesty in Couneil,

E. B. Railes, for the appellants, contended that they were as
first mortgagees, entitled to the terms of their mortgage, as
against the second mortgagee (the respondent) until the date
when they obtained actual possession of the property as purchas-
ers. As against the second mortgagee, the mortgage debt did
not merge in, and was not atfected by, the decree of 1384. The
case was, it was submitted, governed by the decision of the
Board in Umes Chunder Sircar v. Zahwr Fatima (1), the facts
of which were similar, and the later case of Het Ram v, Shadi
Ram (2) did not affect the present case, the mortgages in which
were made before the Transfer of Property Act, 1882, came into
operation, and in which, moreover, there was no evidence that a
final order had been made under section 82 of that Act, 877 Gopal
v. Pirths Singh (8) was also referred to, The decision of the
Subordinate Judge was, therefore, correct, and the appeml should
he allowed.

- J. M. Parikh, for the respondenh, contended that on .the
Court making the order in 1884 for the sale of the mortgaged

. property, the security under the morigage of 1872 became

extinguished, and the appellants were, therefore, not entitled to

set up that mortgage ; but were only entitled to relief on the-
basis of the order of 1884. The present case was governed by .

Het Ram v. Shadi Rom (2), That a final order was made by
the court may be presumed.

{1) (1890) I L. B., 18 Calo, 164 : L. R, 17 I A, 201."

(2) (1918) 4, L. R, 40 All, 407 : L. B,, 46 L. 4,150,

(9) (1902) T. T By, 24 Allyy 499 Ly Bey 29 LA, 118,
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Raikes replied.

1919, December, 2 :—The judgment of their Lordships was
delivered by Sir JouN EDGE 1—

This is sn appeal from a decree, dated the 27th of January,
1916, of the High Court at Allahabad, which modified a decree,
dated the 8th of July, 1914, of the Additional Subordinate Judge
of Aligarh,

In the suit in which this appeal has arisen, the appellants
here or those whom they represent were defendants, and the
plaintiff was Musammat Durga Kunwar, who was the respondent
to this appeal but is now dead; her personal representative is
now the responient. The suit was brought on the 8th of July,
1909, by Musammat Durga Kunwar to obtain-a decree for the
sale of certain immovable property within the jurisdiction of the
Court of the Subordinate Judge, and was based upon a mortgage
of the property, dated the 12th of June, 1879, of which she
became the assignee on the 21st of May, 1909, by an assign-
ment from the representatives of one Murli Dhar, to whom the
mortgage of the 12th of June, 1879, had been granted; his
mortgage was the second mortgage on the property. The

* property had been mortgaged on the 19th of February, 1872,

4o the predecessors in title of the present appellants for
Rs, 8,750, with compound interest at 15 per centum per annum
with yearly Tests.

On the 6th of February, 1884, the first mortgagees brought a
suit for sale under the Transfer of Property Act, 1882, on their
mortgage, but did not make Murli Dhar, the second mortgages, a
party to their suit. Oua the 28th of February, 1884, the first mort-
gagees obtained a decrce in their suit for Rs, 9,342, annas 12,
for principal and interest due on this mortgage at the date of
their suit, for Rs, 29, annas 13, pies 7, in respect of interest from
the date of their suit to the date of their decree, and for further
faterest ab the rabe of 6 por contum per annum on the decretal
amount until payment, and for costs, By the decree the mort-
gaged property should, in default of payment, be sold to realize
the amount decreed. An order for sale was made and the
property was sold on the 20ih of March, 1890, by public- auction
and was purchased by the first mortgagees for Rs. 13,702, annas
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6, pies 3, the amount due under the said decree of the 28th of
February, 1884, Formal possession was given to the purchasers
on the 155h of August, 1890, but they did not obtain actual posses-
sion until the end of 1895.

In the present suit the defendants claimed that the plaintiff
had no right to a decree unless she paid the entirve amount of the
first mortgage, with compound interest at 15 per centum per
annum to the date when the purchasers at the sale of the 20th of
March, 1890, got actual possession, together with some revenue
and irrigation charges, amounting in all to'Rs. 55,155, annas 13,
pies 2. The Subordinate Judge, no doubt acting on the decision
of the Board in Umes Chunder Sircar v. Zahur Fotima (1),
gave Musammat.Durga Kunwar a decree for sale conditional on
her paying to the defendants Rs. 49,124, annas 9, From that
decree Musammat Durga Kunwar appealed to the High Court,

The High Court in the appeal rightly held that the first
mortgages purchasers ¢ had no greater rights than any stranger
would have had who had purchased the property undexr the mort-
gage decree and paid cash for i6,” The learned Judges said :
«In our judgment all that the answering defendants (the
mortgagee purchasers) are entitled to is to set up the amount
of the decres of the 28th of February, 1884.” But as Musammat
Durga Kunwar had by her petition of appeal only asked that
the sum of Rs, 49,124, annas 9, should be reduced to Rs. 23,811,
which she professed herself willing to pay, the High Court
modified the decree to that extent. From that decree of the
High Court this appeal has been brought,

At the time when the High Court delivered Juagment ‘the

case of Het Ram v. Shadi Ram (2) had not been before the .

Board. That case decided that an order made under section 89

of the Transfer of Property Act, 1882 (Act IV of 1882), for the -

sale of mortgaged property, has the effect of substituting the
right of sale thereby conferred upon the mortgagee for his rights
under the mortgage and the latter rights are extinguished.

When the decree or order for sale in the case of Umes Chunder =

Sircar v, Zahur Fammw (1) was made the Transfer of
(1) (1890) I Ti. B., 18 Oalo,, 164 : L. B, 17 I A.; 201.
(2) (1918) 1. T R., 40 AlL, 407 ; L. K, 45 L A,, 180,

1920

Marro LA
V.
Durca
Konwag.



368 | THE INDIAN LAW REPCRTS, [voL. xriL,

1820

MarRU LAL -
V.
DurGaA
KUNWAR,

PCH*
1919
November,
6, 11, 18,
Dacember, 19.

Property Act, 1882, had not been passed and the procedure
prescribed by that Act for suits for sales under that Act did
not exist ; that case was decided on the law as it then stood.

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed with costs, and that the decree of the
High Court under the circumstances be confirmed.

Appeal dismissed.

J. V. W.

Solicitors for the appellants : Ramken Ford and Chester.

Solicitor for the respondent : Edward Dalgado.

NAGESHAR BARKHSH SINGH (Derenpant) v. GANESHA (Poainmrr).
[On appeal from the Court of the Judicial Commissioner of Oudh.]
Hindu law—~dJoint ancestral p-operty— Partition, svidencs of-—Revenue and
village reeords—Deerce nade af Rsgular Ssitlement—Deeree for widows
of « suparior proprielary rights’—ILights subject to ¢hose of the olher share-

holders,

In this case the plaintiffy (vespondents) sued for possession of a village by
canocellation of a sale doed of it executed on the 30th of Degember, 1871, in
favonr of the predecessor in title of the defendant appellant, by threes Hindu
pardanashin ladies whose husbands had been lineal descendants of the pro.
prietor, The main question raised by the defendant was whether ths property
{joint 2ncestral and undivided property) was or was not joint and undivided
at the date of the sale. The appellant alleged that n partibion of it had been
made | there wag no evidance of any deed for the purpose, but he founded hig

contention chiefly on the terms of the khewat and wajib-ul-arz and of a settle-
ment decres of the 6th of December, 1869, which was for superior rights in-
favour of the widows, ' subject to the rights of the other share-holders.”

Held that“a definition of shares ia revenuo ard village papers afiords
Dby iteelf but & very slight indication of an actual separation in a Hindy
family, and cerfainly in no case that has come before us could we have regarded
such & definition of shaves standingalone, as sufficient cvidence on which to
find contraxry to the presumption of Hindu law that the family to which sueh
definition referred had separated.”’

Their Fordships adopted with approval the above sitation from the deci-
sion of Epaz, 0. d.,in Gajendar Singh v, Sardar Singh (1) as being & ocorrect
decision of thelaw, . :

Held ag to the deores when on the one hand it declared for superior pro-’
prietary rights in favour of the widows, and on the other that these are to be
given subject o the xights of the other share-holders, it completely conserved
such reversioners’ and othier ownership rights as are inherent in the guccession

- *P, goent ;~Lord Seaw, Dord PrILUIMORE, My, AMEBR AL, and Sir Law-
RENCE JENKINS.
(1) {18%6) I. L. R,. 18 All, 176,



