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diseretion as to invite interference in revision by this Court. I
dismiss this application, '
A pplication dismissed.

APPELLATE CIVIL.

Before Mr. Justice Piggott and Mr. Justice Walsh.
SHARIF-UN-NISSA BIBLl (Petrrioner) v, MASUM ALI AND ANOIHER
(QprogITm PARTIES, )*

Aet No. I of 1889 (Succession Certificate dot), seelions 18 and 19-—Certificata
af succession gronéed to one creditoy for the wholeof a debt dug lo himself
and others—Deeree oblained by cerlificate-holder for his share only of the
debi—Lemedy open to other credilors in respect of iheir proportionate
shaies.

Upon the death of a Muhammadan lady her claim for dower devolved upon

{1) her husband to the extens of one-fourth, (2) her brother to the extent of
one-fourth and {8) her daughler to the extent of one-half, The hrother
applied for a certificate of succession in respect of the whole of the dower debt,
and this was granted to him. At the time of this application, the daughter
was a minor, and notice of the application was served for her on her father,
notwithsbanding bhat he was the person who hkimsclf was liable for the pay-
ment of the dower debt. On obtaining the certificate, the brother sued for and
obtained a decree for his one-quarter share. Thercupon the danghter applied
to the coutt askipg cither that the cortificate granted in favour of the brother
shounld be revaked and a fresh certificate made out in her mame, or, in the
alternative, that her name should be associated with that ol the brother in
the same certificata to the extent of the half shara cluimed by her, The court
rejected this application in fofo, ]

Held, on appeal from this order, (1) that the appeal lay, the order being in
. effect one refusing to grant a cervificate to the applicant, and {2} thatin the
circomstances of the case the proper order to pass was one revoking the
cortificate already granted to the extent of one.half and granting = certificate
for one=half of the dower debt in favour of the applicant. Ghaf«r Khan v.
Ealandari Begam (1) disoussed,

Tug facts of this case were as follows :—One Musammat
Kifayat Fatima died, leaving as her heirs her daughter Sharif-
un-nissa, her husband Qazi Masum Ali and her brother  Husain
Ali, The shares inherited by them were, respectively, one-half,

one-fourth and one-fourth. A, sum of Rs. 25,000 was alleged to

have been due to Musammat Kifayst Fatima on account of her

*pirst Appeal No. 90 of 1919, fram an order of A, H. deB, Harodlton; Addi:
tional Judgs of Aligath, dated,the 26th of Apzil, 1919, '
(1) (1910) 1. L. R, 53 AlL, 337,

1930

EMPEROR
v.
DEARAM
Ras.

1950
February, 23.



1920

SEARIP-UN-
nesa Bisi
.

 Masum ALT

843 THE INDIAN LAW REPORTS, [vorn. XLIL

dower. After her death Hussin Al appliel for a succession
certificate in respect of the dower. Sharif-un-nissa, who was
a minor, was made a party to the procecdings, and the
notice issued to her was accepted by her father, Qazi Masum Alj,
no objection being raised on the score of his interest in the
matter of the dower debt being adverse to that of Sharif-un-nissa.
A certificate was granted to Husain Ali in respect of the whole
of the dower debt, namely, Rs. 25,000, Husain Ali then brought
a suit against Qazi Masum Ali for the recovery of his own share
only of the dower debt and got a decree accordingly. Sharif-
un-nissa then applied for either the revocation of the certificate
which had been granted to Husain Ali and the granting of a
certificate to her for her share of the dower debt, or, in the
alternative, for the addition of her name to that of Husain Ali
in the certificate which had been granted tobim, The court was
of opinion that there was no ground oo which the [certificate
granted to Husain Ali could be revoked, and that the said
certificate being extant, no fresh certificate could be granted.
It was also of opinion that there was no provision of law by
which the name of Sharif-un-nissa could now be inserted in the
original certificate. It therefore, dismissed the application of
Sharif-un-nissa.  From this order she appealed to the High
Court,

Mr, S. Agho Hoidar, for the respondent Husain Ali, took
& preliminary objection that the order of the lower court
being one refusing to revoke a cervificate already granted, no
appeal lay from such an order. Section 19 of the Succession
Certificate Act was the only section which provided for appeals
under that Act, aad it did not provide for an appeal from an
order refusing to revoke a certificate. There could be no appeal
excepb as  specified in this section; Blugwant v, Mannt
Lal (1),

The Hon’ble Munshi N:wam Prasad Ashthana, for the
appellant, in reply to the preliminary objection, submitbed that
the order of the lower court involved nob only a refusal to
revoke the original certificate bub also a refusal to grant a
certificate to the appeliant. It was, thereforo, appealablu

(I) (1891) 1, L. K, 13 all, 214,
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[The appeal was then heard on the merits.]

The certificate which was granted to Husain All was ob-
tained by fraud, inasmuch as the fact that Sharif-un-nissa was a
a minor was not properly brought to the notice of the court.
At any rate the proceedings were seriously defective by reason
of the fact that the notice issued to her was served cn her father
as her guardian, In respect of the dower debt the relution
between Sharif-un-nissa and her father was that of creditor and
debtor, and their interests were elearly antagonistic.  The
father, therefore, was not at all a proper guardian ad (item of
the minor daughter in this case. As the proceedings were
defective in substance, the certificate was revocable under
section 18 (o), Further, Husain Ali having sued to recover his
ewn one-fourth share alone and baving obtained a decree there-
for, the certificate standing in his name had practically exhausted
itself and had become, gqud the balance, useless and inoperative.
It was, therefore, fit to be revoked. The only debt which now
existed being the appellant’s half-share, namely, Rs. 12,500, a
certificate for that amount should be granted to her. Moreover,
there was nothing in the Actto prevent the court from amending
the original certificate by inserting the name of the appellant in is.

Mr. 8, Agho Haidar, for the respondent Husain Ali :—

There was no fraud or concealment in the proceediﬂgs
relating to the grant of the original certificate. The notice
which was issued to Sharif-un-nissa shows on the face of it that
she was a minor; it cannot be sald, therefore, that the fact of
her minority was not brought to the notice of the court.  More.
ever, proceedings under the Succession Certificate Act are of the
nature of summary proceedings, and the applicant therein is not
in the position of a plaintiff in a regular suit whose duty it is o
bring all the necessary parties properly before the court. In

these proceedings the initiative is with the Court to direct notice

to be served on any person to whom in the opinion of the Courr,
notice should be given. Section 7 of the Act makes this quite

clear. The contention of the appellant that another certificate

should now be granted in her name is met by the ruling in the
Full Beneh case of Ghajur Khan v. Kalandari Began (1) The
(1) (1910) L L. R, 38 All., 3970
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pringiple underlying tho denisionin that case is thata dower
debt is a single entity and it cannot be broken into pieces, for the
purposes of the Succession Certificate Act, for the benefit and
convenience of the various persons interested in its realization,
A certificate for the whole debt having once been granted to
Husain Al, no other certificate should be granted for the whole or
any part of the debt. Further, there is no warrant in the
Succession Certificate Act for inserting the appellant’s name
now in the certificate which was granted to Husain Al The
decree obtained by Husain Ali for his share of the dower debt is
under appeal, and that appeal is mow pending in the High
Court. Should this Court feel inclined to modify the certificate
which was granted to Husain Ali, no alteration should be made
init such as might jeopardize his position as a respondent in
that appeal. His certificate should, at all events, be allowed to
stand to the extent of Rs. 6,250,

The Hon'ble Munshi Nerain Prasad Ashthans, was not heard
in reply, - \ _
. P1660TT and WaLsH, JJ. :—~This isa first appeal from an
order passed under the Succession Certificate Act. The first
point taken is that the order complained of is not an order
refusing a certificate, but is an order refusing to revoke a certifi-
cabe, against which no appeal is provided by scction 19 of Act
VII of 1889, In our opinion the order is in effect one refusing
to grant a certificate to Musammat Sharif-un-nissa, the applicant,

- and we are bound to entertain the appeal, On the merits the

case seems a clear one, except for one difficulty which has
greatly inﬁuenced the decision in the court below, namely, the
principles laid down in the case of Ghafur Khan v. Kalondwri
Begam (1) as to the granting of a succession certificate for the
collection of the dower debt of a Muhammadan widow when her
husband has died without satisfying her claim in respect of the
same. The essential facts of this case are quite simple. The -
appellant before us is the daughter of Qazi Masum Ali by his
wife, Musammat Kifayat Fatima. That lady diéd with her
dower debt unpaid, Her heirs under the Muhammadan Law
were her husband, to the extent of a one-fourth share, & brother
(1) (1610) I L. B,, 33 AlL, 327,
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named Husain Ali to the extent of a one-fourth share and her
daughter, the appellant, in respect of the remaining half share,
Husain Ali applied for a succession certificate and the court to
which he applied, following the principles laid down in the ruling
to which reference has already been made, compelled him to take
ouy a succession certificate in respest of the entire amount of
the dower debt, which was stated in his application at Rs. 25,000.
On the strength of this certificate Husain Ali proceeded to
institute a suit against Masum Al, bub in this suit he claimed
only his own one-fourth share of the dower debt, He made no
atbempt to recover on behalf of, and for the benefit of, Musam-
mat Sharif-un-nissa the half share in the debt to which that lady
was entitled. We understand that Husain Ali has obtained a
decree, but that this decree is still under appeal in this Court.
Musammat Sharif-un-nissa thereupon applied to the court below
asking either that the certificate granted in favour of Husain Ali
should be revoked and a fresh certificate made out in her name,
or, in the alternative, that her name should be associated with
that of Husain Aliin the same certificate to the extent of the
half share claimed by her, The court below has held that no
adequate case is made out under the provisions of section 18 of
the Suacession Certificate Act (VII of 1889) for the revocation
of the certificate granted to Husain Ali, and that, on the
principles laid down by the Full Bench of this Court in the
- ruling already referred to, it is impossible to grant a certificate
in any form which would be of any use to Musammat Sharif-un-
nissa. The appeal before us is against the order of the court
below rejecting her application én toto. The position arvived ay
is, in our opinion, an impossible one and calls for rectification by
this Court. As matters now stand Musammat Sharif-un-nissa is

absolutely precluded from instituting a suit for the enforcement

of what, on the facts stated, seems to be a perfectly just elaim,

We think that ths court below could have revoked the certificate

granted to Husain Ali, or at least have revoked the same in part,

on more than one ground. In the first place the- procefadings

which took place when Husain Ali obtained his certificate were

seriously defective in substance within the meaning ‘of clause (a)

of section 18 of Act VII of 1889, Musammat Sharif-un-nissa
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was at the time a minor, and her father, whose interest in this
mabter was obviously opposed to hers, hebeing the debtor whose
liability it was sought to enforce by means of the application,
was allowed to accept service of notice on her behalf. We are
not saying that Husain Ali himself was to blame for this, but
there was this serious defect in the procedure adopted by the
court, Over and above this, the certificate granted to Husain
Ali has now become practically inoperative so far as Musammat
Sharif-un-nissa’s share in the debt 1s coneerned, and the decree
made in his favour by a competent court for the recovery of a
fractional share only of the dower debt renders it proper and
desirable that some further order should be passed enabling
Musammat Sharif-un-nissa to claim her legal rights. The learned
District Judge would probably have taken very much the same
view, but he felt himself constrained by the decision of this Court
in Ghafur Khan v. Kalznduwri Begam (1) to hold that he counld
only choose between one of two courses, namely, rejecting
Musammat Sharif-un-nissa’s application, or revoking altogether
the certificate in favour of Husain Ali and granting a fresh
cervificate to Musamamat Sharif-un-nissa for the recovery of the
eatire amonat of the dower debt. The difficulties felt by the
Judges of this Court in applying the terms of the Succession
Certificate Act to the case of a debb of a peculiar nature like
the dower debt of a Muhammadan widow are obvious enough
from the judgment delivered in the case above referred to.
Undoubtedly it is impossible in dealing with the matter under
Suecession Certificate Act to treab the dower debt as anything
but a single debt due to the deceased woman, and the procedure
Iaid down under the Aot does not afford any snitable method for
deciding conflieting claims as between the heirs of the deceased
lady to specific shares in the debt claimed, We do not, therefore,
desire to express any dissent from the principles laid down by
the Full Bench of this Court, which indeed we are bound
as a Divisional Bzaneh to follow. At the same time it seems to
us unnecessary to apply these principles beyond the original
granting of the certificate, We are of opinion that if .a
certificate has once been granted in respect of the entire deb,
(1) (1910) 1. L, R., 33 All,, 827,
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and it becomss apparent to the Court that circumstances have
subsequently changed so as to bring into operation clause (d) or
or (g), or both, of sestion 18 of Act VIL of 1889, it is open to the
court to pass orders having the effect of a partial revocation of
the succession certificate once granted, or to modify the terms of
that grant in such manner as the interests of justice may seem
to require. It might be possible for us to freat Musammat
Sharif-un-nissa's share in the dower debt as representing the
only debt now remaining o be paid to the heirs of the deceased
lady, but this would involve treating the decree passed in favour
of Husain Ali as equivalent to complete realization of his share,
which is not precisely the case, more particularly in view of the
fact that an appeal is pending against the decree. Nor do we
wish to pass any order which would throw difficultics in the way
of Husain Ali’s realizing his claim, presuming i to be a just one.
We think, however, that it is competent to us under the terms of
the Act to pass the following order.

We revoke the certificate granted in favour of Husain Ali to
the extent of half of the sum specified in the said certificate,
namely, to the extent of Rs. 12,500, and we direct that a certifi-
cate for the realization of this amount, asa debt alleged to be
due from Masum Ali to Musammat Kifayat Fatima, be granted
in favour of the appsllant Musammat Sharif-un-nissa. The
appellant is entitled to her costs of this appeal.

‘ Order modified.

Before Sir Grimwood Mears, Knight, Chief Juslice, and Justice Sir Pramada
Charan Barerji.
SHAHZADI BEGAM (Poamnrirp). ». MAHBUB ALT SHAH AxD OTEERS
(DrrENDARTS )®
“ Act No. VII of 1870 {Court Fees Acl), section 7 (ii); scheduls II, arliels 17
(i11) ~Court fes—Suit for a sum payabls periodically, the reliefs
claimed being, first, o declaration of plaintiff's title -amd, secondly, o
spacified amount of arreors.

Plaintiff sued for a declaration of her right and that of her descendants to
receive a cerfain anunity, as alio for arrears of the game. The reliefs prayed
for were thug stated in the plaint;—(a) ¢ It may be declared as against the
defendants that the plaintiff and her desosndants, generation after generation, -
are entitled to receive from the defendants and their representatives .Ks. 160 -
per mengsem, which ig a charge on the property mentioned in Schedule 4"; (b}
¢ A decres awarding Rs, 1,800 on aceount of the monthly allowance atb the

*Blamp Referenoe in Pirst Appeal No, 286 of 1917,
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