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REVISIONAL CRIMINAT.
Before M. Justice Piggoth and 3. Justice Walsh.
EMPEROR v, BRIJBASI LAT.*
det No. IX of 1890 (Indian Railways de!), secbion 103~ Power of }mZu'aJ
administration fo reserve accommodalion—Legality of reservagion in favour

of a particular elass of pasisengers. .

Held on n construction of section 109 of the Indian Railways Act, 1890,
thob the soction was wide enough to authorize a yailway administrution to
vessrva apcommoadation for any parbicular class of passenger by the name of
the class. A person entering a carriage so reserved might be reguired to lenve
it, and if he refused, might be prosecuted under the provisions of the section.

Soctions 42 and 43 of the Aot have mo application to the cass of the
reservation of a particwar passenger enrriage for the use of any particular clasg
of the travelling pubHe. . .

TyE facts of this case were, brleﬁy, as follows :—

~ Oné Brijbasi Lal, travelling on the Great Indian Peninsula

Rajlway, wilfully entered a third class compartment which was
reserved by the raiiway authorities for Europeans and Anglo-
Indians only, The passengers protested, and, on refusing to
leave the compartment, Brijbasi Lal was removed with the help
of the police and prosecuted for an offence under section 109 of
the Railways Act, and convicted, He applied in revision to the
High Court.

Munshi Tswar Saran (for Munshi Bhagwaii Shankar), for

the applicant :—
Section 109 of the Indian Railways Act (Act IX of 1890)

is not applicable. It contemplates two kinds of cases :—
(i) When a railway compartment contnms the maximum
number of passengers exhibited therein; or

(41) When a railway compartment has-been reserved by a.:

railway administration for the use of ‘ another passenger,’
The present case certainly does not come under the first

category, The second category contemplates such cases where‘

1920
February, 6.

the compartment has been reserved for the use of a passenger _who
has entered into a special contract with the Railway Company,

that is to say, it refers to a dnﬁmbe ancl partwula,r mdlwdual :

# (riminal Revision No, ‘787 of 1919, from an_order oE Mahadeo Emsmd}
Magmbrwhe, first class, of Muttra, dnﬂed the I5th of Beptember, 1919.
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come into existense, The railway administration “has no general
power of reservation. It can do so only in those cases for which-
a provision has been made in the Aet. Section 64 of the Act
is in my favour. There is no specific section in the Act which
gives a general power of reservation to the Company. (ertain
sections speak of reservation in particular cases. Thiz means
that power of reservation is given in those cases and in no
others, Moreover, if by the words “another passenger” the
Legislature had intended to include “a class of persons ™ it
would have clearly said so. The word ‘class’ has been used
in section 43 and it could have been used in section 109 as well,
The case of accommodation reserved for marriage parties or
Theatrical Companies of which the members are not ascer -
tained is not necessarily destructive of my argument,
because in those cases some person representing the marriage
party or the manager of the Theatrical Company enters into
an agreement with the Company for that reservation, In the
present case thereis no such agreement. Moreover, the word
used in section 109 is ‘passengar’ and not * person.’ A person does
not become a passenger till he huys a ticket, that is to say,
enters inlo an agreement with ths Railway company, The exclu-
sive use of a compartment by any person or class of persons
is not favoured by the Act except where there is a special pro-
vision for it In the Act or a byelaw has been framed for it
under section 47 of the Act, ‘
The Assistant Government Advocate (Mr, R. Mulcomson) for
the Crown, submitted that there was no speciic section in the
Act which gave a railway administration a general power of -
reservation, Railway administrations have got an inherent
power of reservation. Section 23 of the General Clauses Act
(Act X of 1897) says that “singular ” includes “plural”. Section .

47 provides for reservation in the case of persons suffering

from infectious diseases, section 57 for females; section 100
provides punishment for entering a reserved compartment,
This clearly ‘means that the power of a Railway Company isin
no way limited by the Statute. When a section prescribes a
penalty, it authorizes the act for the breach of which the pe'ﬁal‘ﬁy .
is provided, - Section 109 is not complete by itself. |
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Munshi Iswar Saran, in veply, submitted that if the word
“ passeager ” in section 109 includes a class of ‘individuals, the
use of the word passengar in sub-seztion (2) of section 109 would
besome entirely inoperative, as the same meaning has to be
atbached to the same word wheraver wused in the same Act.
Under section 42 reservation in favour of one class and no reser-
vation in favour of another amounts to undue preference,

Warsy, J.: —~I referred this question, which came lefore me
in revision, because it seemed to me desirable that it should be

decided by a Bench of two Judges whizh might be considered to

" dispose of the question ouce and forall so far as this Court was

concernel. It seemed to me a question of sufficient public

importance and one which might give rise to difficulties of
interpretation. The facts are that on the 29th of July of last
‘year, one Brijbasi Lal, travellmg oa the G. I. P. Railway,
wilfully entered a third class compartment in the up express,
which compartment had been specially reserved by the railway
authorities for Europeans and Anglo-Indiuns only,  There
 were passengers in the compartment who protested. The
Assistent Station Master was referred to, Eventually the aid
of the police was called in and Brijbasi Lal was removed.” No
question as to the legality of the removal has been raised, bus
the railway authorities prosecuted the accused for an offence
under section 109 of the Railways Act, and he was convicted gud

fined Rs. 10, or’ to undergo one week’s simple imprisonment in -
default. Now the sub-seciion of sestion 109 under which the -

charge was made and the penalty inflicted, or rather the. material
parts of it, run as follows :—“ If a passenger having entered a
compartment which is reserved by a rail way administration for
the use of another passenger refuses to leave when réquiréd to
do so by any railway servant he shall be punished with fine. ”

The question, therefore, is whether section 109 provides a
penalty for entering a compartment reserved not merely for
the use of a particular person, or partlbular named individuals,
but for a particular class of persons.

It isnot contended that it ‘does noL provide a" pena
the breach of u reservation’ in favour of a, . particular mdmdual

pamlfulur named lLdIVIdUiﬂb, The power of the rallway
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authorities to reserve compartments is not and cannob be
seriously disputed, Seclion 109 clearly confers it by implication.
Section 64 makes it even compulsory up to a certain point, in
the case of females for a journey of a specified length and other
portions of the Act make the power perfectly clear.

Inaddition to these sections, our attention has been drawn
to a provision in Chapter VI of the Act, dealing with the
‘general working of railways, which enables every railway
company, and ;in the ease of a railway administered by the
Government, an officerr appointed for, that purpose, to make
‘general rules, consistent with the Ast, for, amongst other pure
poses, providing for the accommodation and convenience of passen-
gers. A rule under this section is not to take effect until it hasg-
received the sanction of the Governor General in Council
and been published in the Gazelte of Indin. And, although
no rules in the case of this particular railway have Dbeen
pub in evidence and therefore the question does not arise - for
decision by us, it caunot be doubted that a rule lawfully made
under that section providing for special accommodation or for
the special convenienze of a particular individual or a particular
clags of individuals and for the general convenience of the
travelling public, would be within the four corners of the Act, .

The main argiunent against this conviction which has been

_ pressed upon us is that section 109 is limited to the breach of

& reservation in favour of a particular individual or parti.
cular named individuals, It is faintly suggested, and appears
to have been argued before the Magistrate, that in any case
a reservation is a ¢ preference '’ forbidden by sections 42 and 45
of the Act, Inour view this contention is hardly worthy of
hotice, The sections referred to belong to a chapter of the
Act which deals with goods traffic and rates charged upon
traders, and a special tribunal is appointed for the decision of
Yuestions thereunder. None of the ordinary criminal or civil
tribunals have any jurisdiction fo deal with guestions of pres
ference under that portion of Act. - “ Proference ” is a wells.
known term used in this connection to denote preferential rates.
or conditions of transit granted to special individuals or partis
cular classes of traders, In our view the contention is untenable
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and inconsistent with the admitted power of reservation con-
tained in the Act.

The question therefore is—‘ Is section 109 limited as sugges-

ted by; the defondant # Two diffculties are suggested in the
way of holding to the contrary, In the first place, by sub-
section (2, of section 109 resistance is by implication allowed in

the case ofan entry by another passenger, where it is made into

a compartment reserved for the use of the person resisting.
And the questionis asked with some force, can vou say that one
person occupying quite baphazard a place in a compartment
which might contain, but which does nof, five or six other Anglo-
Indians, for example, together with himself, is a person for whose
use the compartment has been reserved ? In one sense he is:
In another semse he is not. He has not obtained any special
reservation from the Railway Company in favour of himself as

an individual, but he does occupy the compartment which by

the Railway Company’s voluntary act, has been reserved for
himself amongst others belonging to the description contained in
the reservation. But two illustrations have beea given in the
course of the argument which seem to me conclusive. Take the
case of a compartment labelled as reserved for the use of the
Second Gurkhas and a civilian entering therein, or a com-
partment labelled as reserved for the use of members of a touring
theatrical company and a member of the ordinary public entering
tRerein, Could it really be argued that in either of those
cages the _person so entering was nob enkering a. compmtmanb
which "had been ¢ reserved for the use of another passenger,”’
the words “ another passenger ”’ being converied in order to
enforce the contention by virtue of section 13 of the General
Clauses Act into the words  other passengers.’’

The second difficulty is this. It was really put by my brother
in the course of the argument. Section 119 undoubtedly makes

special provision in the case of a person committing a breach -
of the reservation for the protection of females, and the argumenbf §
is thas if section 109 is to be interpreted in the way - suggeahedf v
by the railway authorities, provmmn had a.]ready been ‘made’ mn

the Act for such a case, and section 119 would be superﬁuoub.
This undoubtedly is a formidable argument. I think the answet
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to it is this, that- section 119 is superimposed in the case of
females upon the provision already madeby sestion 109, It was
considered so important to provide, not only a pevalty, but an
instant preventive measure in the case of a person entering a
carriage for fomales, thit not only is an additional penalty
provided in the amount of the fine and in the forfeiture of the
fare and of the ticket (which means to say that the man is pre-’
vented from travelling by that train if the Station Master does not
choose to issue another ticket to him) but forcible removal by a
railway servant from the railway altogether may be used, a
provision which is absent from section 109. I think both the
difficulties I have mentioned are satisfuctorily answered, On the.
other hand, it would be strange indeed if, while there was a
general power of reservation vested in o railway administration,
an obviously necessary power and one which would be almost
useless unless elastic, the Legislature should have provided a
penalty for a breach of such a reservation in .the case of a
particular individual or mamed individuals, a penalty for. a
breach of the reservation in the case of females, and no penalty
for a breach of any other reservation atall. T think the language
of section 109 is apl to cover the case of a reservalion in favour
of any number of passengers of a particular class or classes and
that a penalty is provided for the case of anybody who seeks to
use it other than the particular passenger or kind of passengers
for whom it has beeon reserved,
I would merely observe for my own part that in my opinion
this question is not a race question at all. Nor is it a question

- even 1 the colloquial sense of the word of #preference ” or

“oppression.” It is merely a case of proviling for the genera)
convenience of the travelling publis which has been left by the
Legislature in India, as it bas always been left by the Legislature
in England, from which this legislation is very largely adopted, -
to the diseretion of experienced railway administrators. - Ig

- operates, as I have pointed oub inthe course of my judgment,-

upon. Europeans as between themselves. It operates alse upon.

Indians as. between themselves. And unless.. some penalty

existed, provision for such events as special marriage. pariies, or’
. l? . o '7 . . o . o
wilitary or theatrical partics or large bodies of persens travelling
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on occasions for gpecial objests, could not bo satisfactorily made.
In my view the conviction was right and no ground for inter-
ference has been shown.

Pracotr, J.:—Although I was counsiderably impressed at one
stage of the argament by the case in favour of the applicant; as
based upoa the wording of setion 103 of the Indian Railways
A5 (No. IX 0of 1890), I have come to the conslusion that the
convictiou on the facts found anl admitted before us is valid in
law, Tha point of the offence of which the applicant has been
found guilty lies in his refusal to leave a particular compartment
when required to do so by a railway servant, That compartment
had bsen reserved by the railway alministration for the use of
passengers other than the applicant, and this is in ‘my opiniont
sufficient to bring the case within the purview of section 109(1).
As regards the argament addressed to us based upon the wording

of section 42 (2) of the same Ast, I think it is to be noted that -

this section ocsursin a chapter specially devoted to the question

of the duties imposed upoa railway companies and the nature of -

the control to be exercised over such companies by the Govern-
ment of the eountry. I have no doubt that in framing the regu-
lation which authorizes the reservation of one third-class coms
partment of a particular train for the use of Europsan and
Auglo-Indian passengers only the railway company believed

themsalves to ba providing for the accommodation and convenience
 of their passengers generally, taking a broad view of the practical
effaot of such a reservation, If any citizen of the country finds
wabter for objection in the rule undzr which such a reservation is
made, his remedy seems to lie through the authority of. the

Goveraor General in Couancil and the Railway Commxission, referred

to in Chapter V of the Act, and he has certainly not been left to

work out a remedy for himself by a deliberate breach of the rule’
such as to bring his action within the scope of seetion 108 (1) of
the Act. For these reasons I concur in the order dismissing the

application
BY T8E CounT,=The. apphcatmn is dismjssed.
A pplication: dzamzsseol
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