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not BeDKL to be a ease to whioh s’eelioii 233 (k) applies, the matter 
not being a matter relating to the union or separation of mahais. 
The mabals as formed by the revenue aufehoribies would remain 
as they are. The only claim o£ the plaiatifif is that be should be 
declared to be the owner of one of the mahais formed by the 
revenue authorities as a separate mahal. As has bnen already 
stated, the finding of the lower appellate court ia that title  to the 
property is in the plaintiff. As section 233 (k) of i he Land 
Revenue Act or secbion 11 of the Code of Civil Procedure is no 
bar to the present suit, the plaintiffs’ claim, ought to prevail and 
the decree of the lower appeUate courb ought to be reversed to 
this extent that the claim of the plaintiff should be decreed in 
respect of all .the property claimed by him.

K nox , J .—I  agree 
B r THE C o u rt.—The order of the Courb is thab the appeal 

be allowed, and th:6 decree of this Court and of the two lower 
courts be reversed, and in lieu thereof a decree , be made in 
favour of the plaintiff decreeing the whole of his claim with coats 
in all courts.

Appeal decreed.
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MISOBLLANEOUB CIYIL.

B efo n  Mr. JusHae Piggott and Mr. Jusdoe WaUh.
M U R la l  B H A .E  { P e t i t i o ' E R }  v  B A B T J xnj>  OTnuBS (0 ? 3 ? o s itb  p abtii!® ).® -  

Aei (Loccil) No, I I 0/1 9 0 if"Agra Tenancy Act)^ section 159—'‘*Co-sJiarer”‘-'OioMr 
of specific Idiots of land assessed to revenue-~-SuU by lambardar to recover 
revenue p:iid on behalf of such pe.'son.
The word oo-sIiai;er ”  insectioa  139 of the Agra Tenaacy Act ineans » 

persGii lioldiag proprietary riglifcs in th e  mahal, wlio is Jointly and sc;T0raIly 
liable for land-ravenue with other proprietors iR th§ malial and whoae revenue 
ia payable through, tlia lam bardar ttndar the provisions of scobi' b, 144 of the 
United PE0 vin0 2 B Land Bavanue^Act, lyOl.

This was a reference made by the Colleetor of Efcah under 
section 195 of the Agra Tenancy Actj 1901. The suit before 
him was a suit by a lambardar to recover from the defendaals 
payments made by the plaintiff of Government revenue, for the 
payment of w^ch, he asserted, the defendants liable.
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vTIie defendants were holders of oerbain specific plots of land in the 
- - g —  mahal., -which had once been retenue-free but were subsequently 
V. assessed to revenuej and their defence was that the revemie 

B4I3U payalsle in respect of these plots was not payable by them, but by 
the general body of co-sharers, that is to say, by the owners of 
fractional interests in the proprietary rights of the mahal as a 
whole. The question raised by the Collector was whether, 
supposing that the revenne on the plots was payable by the 
defendants and not the general body of co-sharers, the defendants 
were “ co-sharers ” within the meaning of section 159 of the 
Agra Tenancy Act, 1901.

MunsM Qulzari Lalt for the petitioner.
Munshi Sheodihal Sinlm , for the opposite parties.
PiGGOTT and W a lss , JJ . This is a reference under section 

195 of the Agra Tenancy Act (Local Act No. I I  of 1901) made 
by the Collector of Etah. The plaintiff in the suit is admittedly 
the lambardar of a cerfcam mahal. The defendants are the 
proprietors of certain speoifio po ts of land appertaining to 
that mahal. These plots of land were at one time held reve­
nue-free, but revenue has now been assessed upon them. 
The plaintiff came into court alleging that the revenue assessed 
upon these plots was payable by the defendants; that he as 
lambardar had paid the said revenue, and that he was entitled 
to recover it from the defendants by a suit brought against them  
under section 159 of Local Act No. I I  of 1901, The defence, 
on the merits, was that the revenue assessed upon these plots 
of land was not payable by the defendants a t all, but by the 
general body of co-sharers, that is to say, by the owners of 
fractional interests in the proprietary rights of the mahal as 
a whole. Of course, if  the plaintiff is unable to prove that the 
land revenue in respect of which this suit is brought was in 
fact payable by the defendants whom he is suing, his suit) 
w ill fail on the merits. The courts of the Etah district, how­
ever, have felt a difficulty upon a question of law which has 
nothing to do with the m eiits of the dispute* The Colleotor's 
order of reference seems to assume that the revenue in question 
was in fact payable by the defendants. W e ® ave thought- 
it necessary to paint out that this is a matter upon which the
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parties were at issue and in respect of which, there will have 
to be a clear finding of fact. TJie difficulty which we are 
asked to consider, however^ proceeds on the assumption that ^ a r ,i  D h a b  

the revenue assessed on the plots of land in question when 
the revenue-free grant was resumed is in fact payable by the 
owners of those particular plots, that is to say, by the defend­
ants to  this suit, The doubt suggested is that, even should 
this fact be established, the lambardar is not entitled to 
maintain a suit under section 159 of Local Act No. I I  of 1901, 
because the defendants could not be correctly described as 
“ c o - s h a re r s in  the mahal. The Collector has pointed out 
that there is the authority of an unreported decision of the 
Board of Revenue in support of this contention. This decision 
has been laid before us, and we have considered it along 
with the Collector’s order of reference and with the appropriate 
provisions of the Land Revenue Act. We ' think th a t it is 
impossible to apply to the interpretation of section 159 of the 
Agra Tenancy Act those decisions in which the question before 
the Court was one of the right of pre-emption. In  a prc'emption 
suit the attention of the Court is in no way directed to the ques­
tion of the meaning of the word co-sharers ” as used in section 159 
aforesaid. The court has before i t  a certain record of rights, 
drawn up in the vernacular, in which it finds the word “ hissedar 
or some cognate expression. The point for determination is 
whether, within the meaning of that particular document), 
the word “ hissedar’' is to be interpreted as applying only to 
the holders of fractional sltares in the proprietary rights of 
the mahal as a whole, or whether it may include also persons 
holding separate proprietary rights in respect of particular 
plots of land. The correct test for the interpretation of the 
word ‘ co-sharer’ in section 159 of the Tenai&y Act is to be 
found in the interpretation to be put on sections 141, 142 and 
144 of the cognate Statute, namely, the Land Reveriue Act 
of these provinces (Local Act No. I l l  of 1901). We^t^^ 
beyond doubt that, assuming the facts to fee alleged by , 
plaintiff in this case, namely, that the liability lor the land 
revenue of these particulari|rlots of land lies on 'th# defendants, 
then the d^feadants J ip u ld  be aud geterall^ respoft# ls
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for trhe revenue of the mahal by reason of the provisions of 
section 142 of Local Act No. I l l  of 1901, and the payment of the 

u. revenue assessed upon these plots "would rightly be made on 
BiBX] RiM. of defendauts by the lambardar under section 144 of

the same Statute. In  our cpiaion, therefore^ the word ‘co-sharer’ 
in section 159 of the Agra Tenancy Act (̂ No. I I  of 1901) means a 
person holding proprietary rights itt the mahal, who is jointly 
and severally liable for land revenue with the other pro­
prietors in the mahal, and whose revenue is payable through 
the lambardar under the provisions of section 144 of the 
Uoited provinces Land Revenue Act (No. I l l  of 1901). This 
is our answer to tlie question referred to us by the Gol* 
leolor, and our order on his reference is that his court do 
proceed with the case. The costs of this hearing will be costs 
in the cause.

Reference answered, 

BEVIBIONAL CRIMINAL.

834 ^liE INDIAN LAW REEOR^S, [VOL. XLIL

I m m - y ,  S' Before Mr. Jmtice Piggott and Mr. JasUce Walsh.
---------̂------  BMPEEQR V. -JOTI PRASAD and othkks *

■ Ciimin,al Pt'ocedtiuOo^e,$eotion Na. X L V  of SQQO (Ind ian  F^nal
OodeJ, seaiion 187—Omission to give assislance to Ihs of
^oiver of police to reg^uire assistance,

A Bub-Inspector of polioQ having received informaiion th a t pei'sons who 
bad been couGernerl in a aumbar of daooities in tho neighbourhood and who 
reoently committed a daooity at a village about two miles off had been seen in. a 
forest tract near by, called upon the aamindar’s agent to lend hinx a gun belong­
ing to the aamindar, who was absent, and on two villagers to join him  in a 
learch for the daooits. The ageit refused to lend the gau , .a iid th a  two 
Villager! refused to join the expedition in seavoh of the dacoits.

Eeld th a t  the c iE cu m stan oes  of the case were not covered by the provisions 
of section 43 of the Code of .Criminal Prooedui’e, and tha persons in question 
could not, therefore, rightly be convicted under section 187 of the Indian Penal 
Code.

T h i s  was a reference by the Sessions Judge of Saharanpur 
recommending that the convictions of Joti Prasad and two others 
under section 187 of the Indian Penal Code should be set aside 
upon the ground that they were not warrajited by the facts found 
against the accused.

^ Orim inal Refeience No. £08 of 1119.


