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APPELLATE CIVIL

Bafors Justiee Str George Knox and Jusitee Sir Pramada Charan Banerfi.

TAL BIHARI axp ornErs (PrArntirrs) o. PARKALT EUNWAR amp |

orEERs (DMFENDANTE).¥
det (Local) No, IIT of 1901 ( Uniled Provinees Land Revehue Aet), scclion

233 (k)=Civil Procedure Cods. (1908), sestion 11—Res judicata~—dJoins

mahal formed on parlition—-Suél by ome cossharer agaifst the other for

orclusive possession of entire mahal.

A and B appliel jointly, as against the obther co-ghavers, to have cerfain
yevenve-paying property made into a joint mahal in their names, and this
wasdona. Thersnfter A suod B on title for szelusive possession of the entire
mahal,

Hald that this suilt was not barred, either by the principleof res judicala
or by section 233 (%) of «the United Provinces Tand Revenue Act, 1801. In
the partition proceedings no guestion of title as bebween the present plaint$f
and defendant had hean raisod, and in his suit the plaintiff did not scek o
nlfer tho constitution of the mahal as it had been formed hy the vevenue
authorities, ‘

Tars was an appeal undor section 10 of the Letters Pateﬁh

from the judgment of a single Judge of the Court. The facts of
the case are sufficiently set forth in the judgmentf of BANERJI, J.

Dr, Surendro Nath Sen, for the appellants,

The Hon'ble Dr. Tej Buhadur Sapru and Mr. Sham Nath
Mushran, for the respondents.

Baxgryy, J. :~~The suit out of which this appeal has arisen
was brought by one Sitlu Rai for establishment of his right to
and possession of certain immovable property consisting of shares
in sixteen villages, on the allegation that he was the reversioner
of the last male owner of that property and that Musammay
Parkali Kunwar, the principal defendant, had no interest in that
property. The lower appellate court found the facts in favour
of the plaintiff and decreed his claim in respect of three villages.
Asregards the remaining villages the court dismissed the claim
on the ground that in its opinion section 11 of the Code of Civil
Procedure barred it. The way in which the section was applied
to the case was this. The name of the defendant Musamiat

Parkali had been entered in the revenue papers along With: the

name of the plaintiff. The plaintiff and the Musammat’ jointly
applied for partition of thig villages in respech of which the claim
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* has'been dismissed and the shares recorded in their names were

formed into a separate mahal. The court below has held that,
as both of them had applied for partition and obtained partition,
the matter became rés judizata in consequence of the order for
partition passed by the Revenue Court. This decision of the
lower appellate court was affirmed by Iearned Judge of this
Couri in second appeal,

During the pendency of the appeal Sltlu Rai died. A ques-
tion was raised before us whether the present appellants were
legal representatives of Sitlu Rai and were entitled to maintain
the appesl. An issue was referred to the court below on the
point and it has been found that they are the legal representa-
tives of Sitlu Rai, This finding has not been questioned.

It is urged on behalf of the appellants that the court below
has erred in holding that section 11 of the Code of Civil Proce-
dure is a bar to the claim as regards the .villagesin respect of
which the claim has boen dismissed. This contention seems to
be valid. In the Revenue Court when an application for parti-
tion was made no question of title was raised and no question of
title was determined, therefore the mere fact of a partition
having been effected by the Revenue Court does not amount to a
decision of the question of title by that court which might bave
the effect of res judicata upon the question of title to ,the
property as between Sitlu Rai and the defendant Musammat
who were arrayed on the same side as applicants for partition,

The only other question to be considered is whether = the
present suib offends against the provisions of section 233 (k) of
the Land Revenue Aot. No papers relating to the partition were
produced in this case, but the plaintiff in his deposition admitted
that an application for pariition had bsen made by him and
Musammat Parkali Kunwar jointly on the one side as against
other co-sharers, and a separate mahal was formed, The object
g_)f_ the present suit is not to take out of the other mahal any land
which has been allottel to that mahal or to interfere with the
share of Government revenue which has been declared to Le
payable by cach mahal, but what the plaintiff seeks is that he -
should be declared to be the owner of the mahal which has been
jointly recorded as a separate mahul, The case, therefore, does
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not seem 0 be a case to which section 283 (k) applies, the matter
not being a matter relating to the union or separation of mahals,
The mahals as formed by the revenus authorities would remain
as they are. The only claim of the plaintiff is that be should be
declared to he the owner of one of the mahals formed by the
revenue aubhorities as a separabe mabal. Ag has been already
stated, the finding of the lower appellate court is that title to the
property is in the plaintiff. As section 233 (k) of the ILand
Revenue Act or section 11 of the Code of Civil Procedure is no
bar to the present suit, the plaintiffs’ claim ouglit to prevail and
the decree of the lower appallate court ought to be reversed to
this extent that the claim of the plaintiff should be decreed in
respect of 21l the property claimed by him,

Kwox, J.—I agree :
- By TaE Courr.—The order of the Court is that the appeal
be allowed, and the decree of this Court and of the two lower
courts be reversed, and in lieu thereof a decree be mdde in
favour of the plaintiff decrecing the whole of his claim Wlth coshy
in all courts. ‘

Appeal decreed,.
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MISCELLANEOQOUS CIVIL.

L
Before M. Justice Figgott and My, Justice Walsh,
MURLI DEAR {Pzmrio-En; v BABU RAM ixNp oTireRs (OPPORITE PABTIRG).®
det ¢ Loeal) No. II o 1901¢ Agra Tenancy Aet), scetion 159—<Co-sharer — Quney.
of specific plofs of land assessed o revenue—8uit by lambardar to recover
revenue paid on behalf of sueh pe.son,

The word “ co-shaver ”’ insection 159 of the Agra Tenancy Act merzns
perdon holdieg proprictary rightsin the mahal, who is jointly and scyerally
liable for land revenue with other ‘proprietors in the mahal and whose revanue
is payable through the lambardar umder the provisions of secti- n 144 of the

* United Provino:s Land Revenue Act, 1001.

THIS was a reference made by the Collector of Etah under

section 195 of the Agra Tenancy Act, 1901. The suit before

hita was a suit by a lambardar to recover from the defep anls

payments made by the plain’iff of Government revenue, for the:
payment of wl%\kch he asserbed the defendants Were 1en]ly hab]e.

¢ szzl Mzsge‘la"eoua No, 275 6f 1919.
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