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APPELLATE CRIMINAL,

1990 - Before My, Justics Diggott and v, Justice Walsh,
lanuary. 29, EMPEROR v. RAMA SINGHS,

Aet No. XLV of 1860 (Indian Panal Code), seetions 304, 825 -Culpable liomicide
~Grievous Turd—Injury coused by o lathi resulting in death from
gangrena, o ) '

R struck G three blows with a laihid. One blow fractured the bones of the
left forearm, another fractured a bone iu the right hand, while the third frac-
tured both bones of the Ieft leg, In! the caseof the third injury gangrene
supervened and G dicd in sonsequence, :

- Held that R was guilty ot either culpable homicide not amounting to murder
under section 304 of the Indian Penal Code, or causing of grievous hurt under
section 325 of the Code

THE facts of the case were as follows i—

The appellant Rama Siugh struck Ghura Singh three blows
with a lathi. One blow {ractured the bones of Ghura Singh’s
left forsarm, another fractured a bone in his right hand, while
third fractured both bones of the left leg. In the case of the
bhird injury gangrene supervened and Ghura Singh died. Rama
Singly was charged under section 302, Indian Penal Code, and the
learned Sessions Judge in convicting him of vhe charge remarked

iv his judgment—
Tt ig parfectly clear tha! Ghura Singh was assaulted by Rama Singh with

a lathi, that he received certain injuries causing gangrene which resulted in hig
death. Thare ean, therefore, be no question about the responsibility of Rama
Bingh about Ghurs Singlh's death, but the question is whether. he is guilty of
murder. Explanation (1) to reation 294, Indian Penal Uode, says that a person
who causes bodily injury to another who is labouring under a disorder, discase
or bodily infirmity and thereby accelerates the death of that another shall be
deemod to have caused his death, In this case the evidence of the Civil Surgeon
is that the Qeceased was 65 years of age and his body wag emaciated, which
means probably that Ghura Singh was a feeble old man, Section 300, Indizn
Penal Oode, lays down that enlpable homicide is murdor if the aet by Wwhich the
deith is ciused is done with the intention of causing doath orit is done with
tha infention of causing such bodily injury as the offender knows to be lisely to
aausa bhe death of the person to whom the harm is caused. Rama Singh must
in the eyes of law be supposed to have had the knowledge that the breaking of
& old man’s bones would cause gangrene which proves fatal to life.”

The learned Judge thereupon convicted Rama Singh under

section 302 and sentenced him to transportation for life.

* Criminal A ppeal No, 1148 of 1919, [vora an order of G, U, Badhwar,
Sessions Judge of Ghazipur, dated the 17th of Septembor, 1019,
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Rama Singh appealed,

Babu Sasla Nath Mukerji, (Mr. A. 8. Osborne, with him) for
the appellant, contended that the conviction "under section 302
was bad in law. A laths blow was such an ordinary thing among
the class of pe ple to which the appellant belonged that Rama
Singh could never be presumed to have known that the hlow
would cause gangrene and ultimate death, The appellant, if he
had the least intention of causing death, would have aimed at the
head of the deceased and not his foot, * Disorder, disease or bodily
infirmity "’ does nos; mean mere old age as in the present case. It
is not in every case that a broken bone of the foot causos the
death of an old man, The fact that the deceased was an old man
wounld affect the case so far that the appellant might perhaps get
a seveier senvence under section 825 than he would have got in
another case.” The quarrel which brought about the marpit was
of a most trivial rature and it caunob be held that Rama Singh
intended to kill the man. The words © disorder, disease or
infirmity’" imply she existence of something so obvious that the
accused should have known that death would be the result of his
act in conjunction with the disorder, disease or infirmity, For
instance if the accused had hit the deceased on the head with a
light eane and owing to the skull having become very brittle by
reason of old age the blow had caused the death of the old man,
that might have been covered by explanation (1) to section 299 ;
Laik Singh v. Emperor (1).

The Assistant Government Advoeate (Mr. B. Malcomson), for
the Crown: — .

There could be no doubt that the accused aimed his first blow
at the head of the deceased which he stopped with his hand and
the blow broke: a bone, The repeated lathi blows show that

more than simple hart was intended, But, death having actually-

intervened, the appellant in any case is liable for eulpable homi-
cide not amounting to murder,
Babu Satle Nath Mukerji, was heard in reply,

Preaorr and WaLsH, JJ.:~The facts established by the
evidence in this case are as follows:—The appellant, Rama
Singh, had a dispxit;e with his neighbo{xr and caste-fellow, Ghura

" (1) (1919) 17 A, Tu. J., 56. '
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Singh, about the boundaries of their fields, The dispute led toa
scuffie and finally Rama Singh, having armed himself with a lathi,
assaulted Ghura Singh. It would seem that he struck him three
blows, one of which fractured the bones of the left forearm,
another fractured a bone in the right hand while the third frac.
tured both bones of the left leg. This last must have been the
third blow struck, because the evidence is that Ghura Singh fell

" down after receiving the blows struck by the appellant and was

not again hit after he had fallen tothe ground. Ghura Singh
was carried to hospital. He made a report at the police station
and his dying declaration was recorded twice, once by a Magistrate
at Bansdih while he was under treatment in the local dispensary,
and afterwards by a Magistrate at Ballia. The first of these
declarations has rightly been regarded by the learned Sessions
Judge as the most important piece of evidence in thecase, There
are, however, also statements by eye-witnesses of the assault,
which fully establish the facts above set forth, The question
which has been really argued before us is the nature of the offence
thereby eommitted by Rama Singh. The learned Sessions Judge
says that he must, by some presumption of law, be considered to
have known that in inflicting these injuries he was likely thereby-
to cause death, That finding, as it stands, might suffice for the
definition of culpable homicide in section 299 of the Indian Penal
Code, but it is not quite sufficient for the more stringent defini-
tion of murder contained in the fourth clause of section 800. As a
matter of fact, Ghura Singh died because gangrene supervened in
consequence of the injury to the left leg. We have no doubs
that his death was caused by Rama Singh.” We also agreé with
the learned Sessions Judge in holding that there is no warrant in
the evidence for a finding that Rama Singh, when he struck Ghura
Singh, intended to cause his death, or intended to causesuch bodily
injury as he knew to be likely to cause death, The most serious

‘points in the case against the appellant are the fact that after the

first dispute he went away to his house to feteh the lathi with
which he committed the assault, and, secondly, the fact that
Ghura Singh was an old man, apparently of feeble constitution,’
On the other hand, the evidence does show that Ghura Singh
carried a bamboo lathi of some sort and that he defended;himself
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withit. As a matter of fact, although none of the witnesses says
in so many words that Ghura Singh also struck Rama Singh, the
learned Sessions Judge has nated in his judgment that “there was
evidence of some slight iojuries to Rama Singh's person, presum-
ably suffered in the course of the encounter. On the whole we
think that the learned Sessions Judge has gone a little too far in
bringing the case within the definition of murder. Itis certainly
one of those cases in which a jury in England would unhesitating-
ly convict of manslaughter. W think it a very arguable point
whether the conviction should be recorded as one of culpable
homicide not amounting to murder under section 304, Indian
Penal Code, or simply as one of cansing grievous huri under
gsection 325 of the saine Code. The law allows us to record a
eonvmt,lon in the alternative, and we think it well to do, 8o, as we
desire to mark our sense of the gravity of the case by passing the
maximum sentence provided for the lesser -of the two offences
above referred to. Our order, sherefore, is that we set aside the
conviction undcr section 8¢2, Indiau Penal Code, and the sentence
of transportation for life passed by the Sessions Court. We
record a conviction in the alternative under seetion 304 or section
825 of the Indian Penal Code, and we sentence Rama Siugh to
rigorous imjprisonment for seven years, the sentence to take
effect from the date of his conviction in the Sessions Court.

Conviction d&tered.

APPELLATE CIVIL.

Before Mr. dustice Tudbalt an Wi Justice Muhammad Rafig.
AZMAT ALL (Pratnvirs) v, QURBAN AHMAD (Dmmxmim,
Suzt for malicious prosecution—Cause of action—~Criminal proceedings against
the plainbiff dismiissed wpon teehnical grounds.

To support a suit for damages for mulicious progeoution it is nok neecsaary
. that the eriminal proceedings insiituted sgainst the plaintifi shounld bave
been heard oub to the'end ; itis sufficient if oriminal procecdings h(LVQ boex
inisintud, though they may hivoe fallen through for technicsl runsons uncon
~mected witn the merits. Natliappo Goundan v. Kailappa Gowndam (1Y nob

- followed.  Buishun Porsad Nacaw Singh v, Phulman Singh (2) and Ahmadbhm
. Vo Framji Bdulji (3) reforred to.

* Appeal No. 146 of 1917, under segtion 10 of the Leuters Patent.
(1) (1900) LL.R, 24 Mad,, 59, (2) (1914) 19 O, W. 1., 935.
8) (1908) I L. R., 28 Bom,, 226.
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