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I t  is obvious to us that the law contemplated that the full 
powers exereiseable by the Civil Court in execution of a 
decree should be transferred to the Collector in certain cases, 
and, as we have pointed out above, one of the powers of the 
Civil Court is to pass an order whioli is final and cannot be 
questioned by a regular suit under order XXI, rule 92, clauses 
(1),(2) and (3). In  our opinion there is no force in thig appeal. 
We therefore dismiss it with costs,

Ajjpeal dismissed. 
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Before Mr, Justice Piggott and Mr, Justice Wcthh.
SHIAM LAL {P etis io n er) v . P A E 3 H0 TTAM DAS (Opposite party).*  

C ivil Procedure Code (1903), schedule I I ,  paragraphs a 1, 15 and 20 - Arhilration  
’̂ A w a rd ^ Q ro u n d  fo r  remUiing or setting aside an aioard--'Arithrm tioal errO/\ 

I t  is not a ground for rem iUing an award on m atter refenraa to arbilra., 
tiou or for safctiag asiflo an awai'd that the arbitratoE has made a mistake 
in arithmotio and appareutly iiniatentionaJly laas awardefl a larger sum of 
money to be paicl by oce piirty to the other than be'would have awarded if 
his attention had been directed to the mistake.

Noi: does the de(3ision of an arbitrator appointed to divide family 
property ttiat a certain debt is due from the family to a person not a party 
to the refereuoQ amoiins to the tletermination of a m atter not referred to 
arbitration, and in any case such a decision, so fur as it might be considoied a s ' 
an award in favour of the creditor, would be entirely separable from tho reat 
of the award. AllarahJda Shivji v. Jehangir Hormas^i, (1\ and Mustafa 
Khan r. Phulja B iU (2)  referred to.

The facts of this case are fully stated in the judgment of the 
Gomt.

Munshi Burga Prasad  (for Mr. B. O'Gonor) and Dr. 
Surendro Nath Sen, for the appellants : —

There is no illegality apparent on 'the face of the award. 
I t  13 only an arithmetical error of caloulation due to a confusion 
in the arb itrator’s mind. This can b6 set right and the award 
made a rule of court. Paragraphs 1% 15 and 21 of the second 
schedule to the Code of Civil Procedure 1908, lay down the 
circumstances under which a .private award can or cannol: be 
filed. No such objections exist in the present cafe, The lower

* I ’lrst Apx^cal No, 83 of 1919, from an order of P . K. Boy, Additional 
Subordinate Judge of Meerut, dated the 12th of April, 1919. '
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court) bad also held against tlie appellant because the
____— —  arbitrator had awarded certain properties to a daughter of the
Bhum L a i. family and certain properties to another relation. In  order to 

out the divisible properties belonging to the joint family, 
the arbitrator was bound to exclude properties which did not 
belong to the joint family and in order to do so, the arbitrator 
had to find out what properties were such to which others were 
entitled. The arbitrator did in fact only do this and nothing 
else. This is in no way “ determiuiog any matter not "referred
lo ar\)itration ” and was not beyond the scope of the reference« 

Munahi H arnandan Prasad, (with him Munshi SM va 
Dayal 8mha.y for Pandit SM am Krishna Dar), for the respon
dents :—

There is a clear OL'ror tippareut on the face of the award. 
The arbitrator’s decision had die effect of awarding to a party 
a sum in excess of what ho is entitled to. This is altogether 
illegal. I t  is every day seen that judgments of lower courts are 
attacked on the ground that a decree is illegal as the Judge has 
awarded to a party a thing to which on his own findings he 
was not entitled to. If  such a point can be raised in second 
appeal, and can be entertained by this Court, I  submit i t ' 
Is so entertained as raising a question of law, or in other 
words, that the decree of the lower appellate court is not 
legal. Such a mistake of the arbitrator is, therefore, an illegality 
apparent on the face of the record. An arithmetical mistake in 
a private award cannot be amended. I rely on AUarakhia 
SM vji V, Jehangir Hormasji (1). In  that ease the Judges of 
the Bombay High Court after discussing the various sections 
of the old Code of Civil Procedure of 1859, held that as cor
ruption or misconduct of the arbitrators was not proved, 
the award had to be upheld, The provisions of the Code 
of Civil Procedure of 1908 are much altered and the power of the 
court as regards private awards is much more restricted. I  refer 
to section 312 to section 327 of Act No. V JII of 1858 and 
the corresponding sections of the Codes of 1877 and 1908* 
In view of the alterations in the sections, under the present 
Code, even when only an arithmetical mistake apparent on 

(1) C1873) 10 Bom., H, 0. Eep.j SW,
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the face of the award is found, the court should refuse to
allow the award to be filed. Moreover, ifc would be very bad i f , ---------
knowidg tb;xt the award Is a wrong oae on the faco of ifc, the v.
court makes it a rule of court. In  cases of private awards
the court can either lile the award or refuse to file i t ; Mustafa
K han  v. Phulja B ibi (I). There also the a rb itra to r had 
no business to award properties to parties outside the re
ference.

Munshi Diirga Prasad, was nob called upon to reply.
Pi'jGOTr, J. This appeal arises out of an application made 

under paragraph 20 of the second schedule to the Code of Civil 
Procedure to have an award made in an arbitration conducted 
without the iatervenlion of the court filed. The party contesting 
the award put in wliat we may call a written statement, in which 
they contested the award on a great variety of grounds, They 
wenb so far as to contend that the award sought to be filed had 
never been made by the gentleman to whoso arbitration the 
matters in dispute between the parties had been referred, but 
was a forgery GOiiGocbel affcer that gentleman’s death. On the 
pleadings of the parties a number of issues were fixed, ten in all, 
and the case was set) down for hearing. The objector moved the 
court to dacid3 first of all two issuer only, in respO'^t of which it 
was represented to the court that i t  would not be necessary to 
talse a n y  evidence. The issues as fram e! ran as follows

Issue No, Has the arb itrator debermined any m atter 
nob referred to arbitration under the agreement, dated the 6th 
of April, 1918” ?

Issue No. 4. — an objection to the legality of the award 
apparent on the fa.ce of it ? "

On each of these issues the court below, after hearing argu* 
ments, found in the affirmative, and on these findings alone_, 
and without any inquiry into the matters of fact raised by the 
pleadings, it has dismissed the application to have the award 
filed. The appeal before us is against the order refusing to fila 
the award, and we have to consider whether that orderis justified 
upon the only findioge, which have been recorded. The firsfe 
finding is that the arbitrator has determined two matters not 

ii) (1906) i.L.E.jS7 All,eae.

VOL’̂ XLil.] ALLAHABAD SERIES. 2 f9



1920
referred to arbitration under the agreement. The fir st of these 
m aiteis relates to a sura of Ks, 2,000, which the arb itrator hasbEliM IjMj . • •
held in effect to be a debt due from the joint family business,

Pa.TIQ5I.0T}’!? AM • «
D 4.S. t l ie  avssets o f  w h ic h  i t  w a s  h is  d u t y  to  a p p o r t io n  b e t w e e n  t h e

Tiggolt, J. parties to the arl>itration, and due from them to a eounection of 
the family named Baijnath Prasad. Now it is quite true that 
Baijuath Prasad was no party  to the reference, that there is 
no mention of Btdjnath Prasad io the agreement of refercncej and 
that the arbitrator had no authority to make an award of 
Rs. 2,000 or of any other sum in favour of Baijuath Prasad. 
The arbitrator, however, was bound to 'distribute between the 
parties the assets of the joint family bubiuess, and in so doing he 
recorded the finding that those assets were subject to a liability 
of Ri3. 2,000 in favour of Baijnath Prasad. I t  is only incident
ally relevant to note that he purports to do tibis with the full 
consent of the parties to the a g re e m e n tb u t in any catse he had 
authority to determine what were the divisible assets of the 
business before he proceeded to divide them, Loaking at the 
raattee from another point of view, it may be that, in so far as 
the award purports to operate in favour of Baijnath Prasad to 
the extent of Es. 2,000, it is a matter which can be separated 
from thereat of the award 'without affecting the determination 
of the matter really referred to the arbitrator, namely, the 
division of the assets of the joint family business. This is of 
course aubject to what has already been remarkelj namely, that 
for the purpose of determining the divisible assets the arbitrator 
had authority to find that the assets of the firm were less by 
Es. 2,000 in consequence of a debt due to Baijnath Prasad. This 
portion of the award is within the powers of the arbitrator. 
The avj'ard cannot operate as a decree in favour of Baijnath 
Prasad, who was not a party to the reference, but if, and in so 
far as it purports to do so, that portion of the award is obviously 
separable from the rest. The same remarks apply in substance 
to the other portion of the award, in which the arbitrator finds 
that certain money and jewellery must be taken out of the 
divisible assets of the joint family and left with one Musammat 
Tara Devi, a member of the family, I hold, therefore, that the 
finding of the court below on the second issue fixed by it is

2B0 THE INDIAN LAW liEPoIiTS, [VOL, X Lli.
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inoorrecfc and that the award is not open to any valid objection 
on the ground of the a rb itra to r’s having determined a m atter not 
covered by the agreement of refereuce.

The decision of the court below on the fourth issue raises two 
quit3 fHstinc'-' points. They may be couvenie’Jtly taken in the 
reverse order to that in vv'hieh they are dealt with in the judgment 
uuder app-^al. P art of the arbitrator’s duty was to divide 
between the parties cor tain residential houses. The objector 
contends that the arbitrator first of all made a divi&ion of these 
houses in a particular way and that he subsequently altered that 
dinsion. In so doing it is contended that the a rb itra to r acted 
illegally and that ibis illogality is apparent on the face of the 
award, within the meaning of paragraph 14 (c) of the schedule. 
We have been takea through that part of the award in which the 
decision about these residential houses is embodied, and in my 
opinion it does not show that the a rb itra to r was guilty of 
any illegality. I wish to express myself somewhat cautiously 
on this pointj because I think' it necessary to distinguish 
between an illegality apparent on the face of the award and an 
allegation of misconduct on the part of the arbitrator. l e a n '  
conceive of cases in which it might amount to misconduct on the 
part of an arbitrator, dealing with a reference covering a large 
number of matter.^, to announce to the parties a final decision 
upon on© of those m atters aiad at a later stage to revise that 
decision, in spite of the protest of one of the parties affected by 
it. are not callcd upon to consider whether the arb itrator
in the present ease was guilty of any misconduct of this kind. 
The simple point is whether the final award made by the arbitra
tor in respect of these residential houses, as embodied in  para
graph !8 of the award, is on the face of it illegal. The paragraph 
is somewhat curiously worded. The arbitrator does not content 
himself with merely announcing bis final decision on the point, 
but goes into a detailed recital of the negotiations between the 
parties and so forth which had preceded his final decision. He 
evidently felt that this question of the residential houses was 
one of the niost difficult of those with which he had to deal, and 
he' gives in the most candid manner his reasons for finding the 
point a difScult one to determine. : He says that on the 13th of

Shi AM L a l  
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PiggoÛ  J,

June, he proposed to determine it in a certain way, but that
- — —------ only two days later, i. e., on the 15th of June, upon some sugges-

V, tion made to him, he decided that one of the parties alone should
tak e  both the houses concerned, provided compensation, which he 
assessed at Rs, 7,OoO, was paid down within a week to the 
opposite party . He then notes that this payment was not made 
within the period which he had fixed, but that the p arty  required 
to make it asked for more time and finally tendered the money 
after the date which he had fixed. The opposite party then 
refused to accept the tender and asked the arbitrator to take up 
the question of the division of the houses de novo and to give 
his own decision on the point. The a rb itra to r says that, if he 
were looking a t the m atter as a pure question of law , he could 
not deny th a t the party  who had been required to pay Es» 7,000, 
had a reasonable cause for asking for extension of time, but the 
fact remained that the negotiations which had ended in the 
proposal to allot both the houses to one party  upon prom pt 
payment of this compensation had broken down and that the 
matter was referred back to him to be decided upon his honour 
and conscience. In  a somewhat quaint phrase, which seems 
quite unnecessarily to have escited the derision of the learned 
Subordinate Judge, the arbitrator says in effect that the voice of 
conscience compelled him to re-consider his decision and to make 
a division of the houses in a certain way. This he proceeds to  do 
in detail. I  was about to add that he does this before signing 
the award on the 12th of August, 1918, but I  am at once brought 
up by the fact that one of uhe objections taken by the respon
dent in this Court was that the award was never really  signed 
by the arbitrator at all. This may serve to illustrate the prac
tical inconvenience of the course adopted by the court below in 
taking out these two issues from the rest and attem pting to 
decide' them separately. As the m atter stands, however, I  am 
obliged to deal with it  as if the question of fact had been d eter
mined, for purposes of argument, in favour of the appellant in 
this Court, that is to say, as if there were no doubt that the 
arbitrator did in fact fo/mally sign this award, embodying his 
final decision on the question of division of the house property, on 
the date which that document purports to bear, namely, the I2 th

282 THE INDIAN LAW BEPORTS, [VO'L. XLH.



VOL. S L ll.] AtLAHABAB“siB lE g . 283

of August), 1918. In  fact I  am bound to take the document as it
stands and to determine simply whether its 18th paragraph, 1920
embodying the arbitrator’s decision on the question of the housesj Shum Lab

is open to an objection on the score of illega lity  apparent on the
face of the award itself, I  feel quite unable to accept the view Dab.
of the court below on this point. I t  seems to me that this ques- J.
tion must clearly be answered in the negative.

The other point taken in connection with the same issue 
presents to my mind a good deal more difficulty, but I  have come 
to the conclusion that the decision of the court below cannot be 
affirmed. The arbitrator had to deal with the assets of a certain 
cloth business, and those assets he avowedly desired to distri
bute equally between the parties. For some reason or other the 
quaniity of cloth which he actually assigned'to one party was of 
greater value than that which he assigned to the other, and lie 
desired to order the party receiving the larger quantity of cloth 
to make such payment in cash as would equalize the division so 
far as this particular item of the joint property was concerned.
In  so doing he obviously fell into a mistake arising out of pure 
confusion of mind. He should Have seen that, in order to equalize 
the division of this particular item in the assets, the party 
receiving the larger quantity of cloth should be required to pay 
to the opposite party one-half of the excess value. Instead of so 
directing, he has ordered payment of the whole of the excess 
value, thereby obviously making the division between the parties, 
go far as this particular item is concerned, unequal precisely to 
the same extent as it would have been if he had awarded the cloth 
itself in uuequal shares and given no direction a t all as to payment . 
of compensation. The contention for the respondent, which has 
been accepted by the court below, is that, although the arbitrator 
would have been quite within his powers if  he had divided the 
cloth unequally between the two parties, nevertheless, seeing 
that he avowedly set out to make an equal division, but has in 
fact made an unequal division, he has been guilty of an illegality, 
and thaii this illegality is apparent on the face of the award. I  
ought to note at once that the sum of money involved is a 
trifling one compared with the value of the properties with which 
the arbitrator bad to deal. I t  comes to only Ks, 288-14-0. l a  the
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course of the argument on this point we were referred to a number 
of decisions, of which I desire to mention two only. The case of 
M ustafa Khan  v. Phulja Bibi (1) does no more thaa lay down 

Pamwj;tam principle, that the court has no power to amend an award
Piggo f, 7. made in a mattor referred to arbitration without the intervention 

of the court. I t  must either allow the application to tile the 
award, thus making the entire award a decree of court, or reject 
that application altogether, thereby referring the parties back to 
the position in which they stood before the agreement to refer 
to arbitration was entered into. In  the course of their decision 
in the above case the learned Judges referred to an older case, 
that of Allarahhia Shivji V. Jahangir Eorm asji (2). On the 
face of it that case seemed to me decisive against the respondent. 
Tlie learned Judges of the Bombay High Court had before them 
an award iii which, by an obvious and palpable mistake, the 
arbitrator had given one of the parties iis. 4,000, in excess of 
what he had intended to give. The learned Judges came, vrtth 
undisguised reluctance, to the conclusion that they liad no 
authority either to refer the matiier back to the arbitrator, or to 
correct the obvious error into which he had fallen. But the 
point to be noticed is that, Ending themselves tied down to the 
two alternatives noticed in the Allahabad decision, the alternative 
which they adopted was to file the award, that is to say, to make 
it a decree of court as it stood, including the gross and palpable 
mistake in favour of one party and to the detriment of the other. 
The learned counsel for the respondent has very keenly conten
ded that it would not be right to treat the decision of the Bombay 
High Court in this matter as an authority against him, because 
that decision was pronounced under the Code of 1859, and 
undoubtedly several of the provisions of that Code regarding 
arbitration, and more parti3ularly as to arbitration without 
the intervention of the court, were amended when the Code of 
lJjS2 was passed and have been further amended in the present 
Code of Civil Procedure (Act V of 1908). Under the Code of 
1859 the court was bound to file the award if no sufficient cause 
be shown against it. Those words are perfectly general, and the 
decision as it stands certainly implies that the learned Judges 

(1) 11905) I . L.R., 27 AIL, 526. (2) (1873) 10 Bom., H , U. Kep., 891. ■
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did not consider the fact of the arbitrator’s having fallen into a 
confusion of mind, and made a clerical or arithmetical error, a 
sufficient cause against the award. In  arriving at this conclusion 
they no doubt based their decision mainly on the wording of 
certain sections of Act No. V III  of 1859. The fact remains, 
however, that they seem to have acfeed on the broad view that, 
when parties submit a particular m atter to the final decision of 
an arbitrator selected by themselves, they take their chance of 
his making a clerical or arithmetical error, just as much as 
they take their chance of his m isinterpreting a document or 
refusing to believe the oral evidence of a perfectly trust
worthy witness. A t any rate the question now before us 
is to be decided with reference to the words of the relevant 
paragraphs of the second schedule to the present Code of 
Civil Procedure (Act No, V of 1908). There are only two 
paragraphs which have been suggested as applicable. The 
court below has applied clause (c) of paragraph 14, holding that 
this arithmetical confusion into which the arbitrator fell is an 
objection to the legality of the award. I t  seems to me that ifc 
was no more illegal for the arbitrator to make a mistake in 
arithmetic than it would be illegal for him to disbelieve a tru th
ful witness, or to be misled by the falsehood of a plausible liar. 
I  find myself unable to concur in the opinion that this mistake 
amounts to an illegality, or tha t the objection founded upon it 
can be correctly described as an objection to the legality of the 
award. As an alternative to this contention the learned counsel 
for the respondent re liid  upon the concluding words of paragraph 
15 (1) (c). This clause gives it as a valid ground for setting 
aside an award its having been made after the issue of an order 
by the court superseding the arbitration and proceeding with 
the Quit, or after the expiration of the period allowed by the 
court or being otherwise invalid . These last words must, I  
think, be held to relate  to some matter e^nsdem generis with those 
preceding, and I  come back in substance to the same opiaion as I  
have already expressed upon the other contention put forward 
on behalf of the respondent. I  do not see that an aw ard can be 
said to be otherwise invalid, within the meaning of this particular 
paragraph, because it contains a palpable arithmetical mistake,
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1920 I ought perhaps to notice that, besides supporting the
SnuM L it decision of the court below on the grounds on which it has procee-

«• ded, the learned counsel for the respondent asked us to take into
Pabrhottam . . ,

D as. consideration certain matters which in his opinion show that the
arbitrator had left undetermined one of the points referred to
him for arbitration. I  do not think that this is a contention
which can fairly be taken in the present appeal. I t  was at the
request of the objector to the award, that is to say, of the party
appearing as respondent before this Court, that the court below
confined its decision entirely to the second and fourth issues, and
what we have to determine is whether we agree with or dissent
from the decision on those two issues. I t  is not really open to
the respondent to raise a fresh issue here. Moreover, I think
that, as the m atte r ' was laid before us in argument, there did
not seem to me to be any real reason for holding that the
arbitrator had failed to determine any of the matters covered
by the reference. For these reasons I  would set aside the
decision of the court; below and return  the case to that court,
in order that it may proceed to determine the rest of the issues
fixed by it and to inquire into the objections taken to the award
on their merits.

W a l s h ,  J  I  agree that this case must go back for a propej 
trial. I t  seems to me that the lower court has wholly miscon
ceived the functions of a tribunal which has to decide whether 
an award in a private arbitration should be filed or not, and has 
adopted in this case a procedure which much too frequently 
inflicts great hardship upon litigants, and is upon every ground 
to be deplored. We have listened this'morning to arguments in 
support of this decree, which, to put the matter succinctly, invited 
us to ignore the principles which have been laid down for years 
by the Privy Council, and which are elementary and ought to 
be familiar to every legal practitioner. The respondent before 
us resisted the filing of this award by a document setting out 
his grounds of objection which amounted in number to no less 
than 17. The first of them went to the root of the transaction, 
if there was any substance in his case at a l l ; and one would have 
thought that he would have put it, as he did in his enumera
tion of his grounds, in the forefront of the litigation, I t  allegecl
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that the award was noli the work of the arbitrator a t all. The 
arb itra to r, be it observedj was then dead. H aving  regard  to the 
fact that the a rb itra to r set out in the aw ard w ith g rea t care 
his relationship with the parties, his personal intimacy with them, 
and the advantages which he enjoyed in his acquaintance with 
the lady members of the family as being the reason why he had 
been specially selected for this duty, it is to me absolutely 
unintelligible why the present respondent adopted the position 
that he did in the court below unless he had no case, because all 
those recitals by the arbitrator would be shams and frauds if 
there is anything in his first objection. What he did was to 
invite the learned Judge to step into what I can only describe 
as a trap, and to  decide as a preliminary point his so-called 
points of law, giving the go-by to the obvious fact that if his 
real answer were true there would be an end both of the award 
and of any legal argum ent, The learned Judge haa fallen into 
the trap—the fact, as I  have said, is to my mind to be deplored— 
and has allowed himself, although his duty was to try and decide 
the case raised by the parties, to wander off into these highly 
technical and unsubstantial points. And this is the reason above 
all others th a t I  deplore the tendency to arrogate to themselves, 
as I think the lower courts are too fond of doing, the functions 
of a court of appeal from the arb itrator. Nothing is easier than 
to be wise after the event, and for a trained lawyer weighing 
ingenious argum ents by expert counsel to pick holes in an 
elaborate document drawn up by a layman, a friend of the parties 
doing his best to carry out the request made to him by them and 
to give them a decision on a variety of complicated matters and so 
save them from prolonged litigation. That is the reason why the 
Legislature has always carefully provided that, alike on matters 
of fact and on m atters of law decided by an arbitrator, there shall 
be no appeal, and the Privy  Council in Indian cases and the 
House of Lords in English cases h a s . almost exhausted itself in 
trying to make this clear to the tria l courts. The issues which 
were ultimately tried were whether the arb itrator decided points 
not submitted to  him and whether there was any illegality on the 
face of the award ? As regards some of these points to my mind 
they are so trumpery that they are- difficult to answer, In  one
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1920 inst.ance it is complained that the arbitrator set apart a proTi- 
sional sum for payment to a third person out of the assets of 
the family. Of course that does not affect and could not 
affect the rights of the third party. How in the world it 
can be suggested that the arbitrator had no jurisdiction to 
make such a direction I am utterly at a loss to understand. 
The point was an idle one. Similarly with regard to the 
point, whether for reasons good, bad or indifferent does not 
matter in the least because an arbitrator has a perfect- 
right to go wrong, that he gave directions with regard 
to the jewellery of the daughter of a 'deceased brother of 
the family. Here he was deciding matters of fact in. divid
ing property and distributing the assets of the joint family. 
I  am surprised to find it suggested that that was a matter 
outside the jurisdiction of the arbitrator. Then it is said about 
the poor man that he chauged his wind in the course of his 
consideration of some point before he came to his final decision 
about it. I t  is a perfectly childish complaint to my mind. 
The only point which gave me any trouble at all was the 
suggestion that an obvious mistake of arithmetic on the face 
of the award might amount to illegality. I  agree with all 
that my brother has said about this matter. My only difficulty 
really arose from my acquaintance with the practice of the 
English Courts in such cases, but there again I am satisfied that 
English Courts have wider powers both as regards amending “op 
remitting to the arbitrator an award, when there has been 
something of that kind, although, be ifc observed, they have 
on a motion to set aside the award sometimes refused to interfere 
in such cases. The frequency with which these cases oceui* in 
which some one of the parties, dissatisfied with the decision of 
an arbitrator, endeavours to re-open it by hook or by crook in 
the trial court leads me to cite once more what the Privy Council 
has said upon the subject, Lord M a c N a g h t b n  in Ghulam  
Khan  v. M ahammad Hassan (1) says:— The time has long 
gone by since the courts of this country showed any dispostion to 
sit,as a Court of Appeal on awards in respect of matters of fact 
or in respect of matters of law /’ He is there referring to the 

(j) (1901) I. L. 29 Cole., 167 (183.)
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English coiirfa and he cifces the case of Adam s  v. Gnni> North- 
o f Scotland R a ilw ay  6'o. (1), in wliicli Lord H a ls b u r y  says :— 
“ W here the parties have selected iheir judge, ia  such cases you 
ha?e to show a g reat deal m.ore than  mere e rro r on the part of 
the arb itra to r in  the conclusion a t which he has arrived  before 
the court can in terfere with his award. The parties had agreed io 
accept the a rb itra to r’s decision upon the question of law as well 
aB his decision upon fa c ts / ’ Lord MAcNAGHTElf in the ca?e 
I  have already referred  to says “ They (a rb itra to rs) may have 
erred  in law, but arb itra to rs  may be judges of law as well as 
judges of fact, and an erro r in law certainly does nob v itia te  an 
award.” A fortiori an error in fact, and therefore an error ia  
arithmetic, cannot vitiate an avrard.

1 agree entirely with what rny brother has said about the 
distinction to be observed between illegality on the face of the 
award, and misconduct by the arbitrator. There may of coursQ 
be mistakes so palpable and gross that they afford strong 
evidence of misconduct, but^ speaking for m 3r3elf a t any rate, in 
this ease I  hold strongly the view that the court below ought Eot 
to allow any of the questioos already raised and disposed of in 
this appeal to be raised afresh under the gui,se of a suggestion (S 
evidence of misconduct by the arbitrator.

W ith regard to costs we think that the v'hole of this useleiss 
litigation as it has been up to the present point, is due to  t «'0 

defendant’s counsel inv iting  the trial court, to discuaa big so-called 
law points and contrary to the usual pracfcicB the defendant mnsii 
pay all the coats of the proceedioga up to thia sliage together with 
the costs of this appeal.

PiGGOTT, J. agree as to costs.
B t  the Court.—The appeal ia allowed, the case remanded 

to the court below for decision on the merits. The appellant will
get costs in this Court. . . ,

A pjjm la^ow sd and oatm  re'manded,
(1) (lt>91) L. B,, A. 0 . ,3 1  (3Si).

Shiam L ^ l 
e.

P abshottam
D a 3.

W'f.lsh, J
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