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1920 formal legal adoption, Our attention has been called to the case
of Naresimha Appx Row v. Tarthasarathy Appa Row (1)
%;fﬁ? That was a case very like the present one, with this cxception that
Mvsniay D@ testator by bis will specifically gave a one-half share to e;ch
Pampamt.  of his two wives, We, howcver, are of opinion that that differ-
ence does not create any real distinction and that we ought to
follow the propositions which the Privy Council laid down ag
regards the exercise of joint powers. We refer specially Lo page
225, where their Lordships lay down in general terms the intelli-
gible principle that where a power is given to 4 and B jointly,
that power ean be exercised only in the way direeted by the donor
namely, by A and B together doing the necessary acts. If it
should happen that one of tho joint donees dies, the survivor is
not compeatent to perform the ach which by the very directions of
the testabor require the concurrence of both, In this case the
power fo take in adoption ceased at the moment of the junior
widow’s death in 1911. As regards the disposilion of the testa-
tor’s property we are of opinion that the will gave the two ladies
the whole of Din Dayal’s property absolutely, It follows, there-
fore,that in our vicw the appellant iy a complete stranger as far as
regards any rights to any share in the property of the lale Musam-
mat Ram Dei, and therefore, agreeing as we do with the finding
of the learned Subordinate Julge, we dismiss the appeal with
costs,

Appeal diamigsed,

Before Mr. Justice Tudball and Mr. Justice Muhammad Rafiq.
BIHARI LAL AnD orHERS (PLAIRTIFFS) v, MOHAN SINGH
’1920 AND ANOTHER {DEFENDANTS). ¢
Jaruery, T. Pre.omption - Vendee a stranger at dale of suit, but becoming a co-sharey
e - peading the suit,
During the pendeney of & 8uit for pre-cmption of a shate in zamindari pros
perly the defndant vendes sequired by gifta share in tho village, which put
him as regards pre-omption on the same lovol with tho plaintifi pre-cmptor,
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Eeld that in these civcumatbinces the suit must be dismissed. The principle
of Ram CGlopal v. Piart Lal (1) applied.

Tae fasts of this case were as follows :—

The plaintiffs sued to pre-empt a sale male to a stranger,

on the ground that they were co-sharers of the vendor. Some

time after the institution of the suit, the vendee acquired, by
virtue of a gift made to him, certain other property, the acquisi-
tioa of which made him also a co-sharer with the vendor, such
that the plainbiffs would have no” preferential right as against
him in respech of a sale made to him abt that dite. On the
ground of this subsequent acquisition by the vendee, the plain-
tiff's suit was dismissed by both the lower courts, They appeal-
ed to the High Coturt.

The Hon'ble Munshi Narayan Prasad Ashthana, (with Mr,
T. N. Chadha), for the appellants t— -

There has been no change in the status of the plaintiff's pre-
empbors between the date of the sale and the date of the decree.
Any change in the status of the defendant vendee, subsequent
to the institation of the suit, cannot afect the plaintiff’s right.
Assoon as the plainiffs instituted the suit they, so to say, seized
the proparty, so that any subsequent dealing with that property
by the d:fendnt would be invalid, as against them, by virtue
of the doctrine of lis pendens. 1t has been held, ascordingly,
that where after the institution of a suit for pre-emption the
vendee defendant sclls to a co-sharer of equal footing with the
plaintiff, the suit cannot be defeated thereby ;for, a cause of
action whish existed at the date of the suit cannot be vitiated or
destroyed by any subsequent action taken by the defendant ;
Narain Singh v. Parbat Singh (2) and Ghasitey v. Gobind Das
(3). These decisions show that the position taken by the lower
courts, namely, that in a pre-emption suit the plaintiff must have
a preferential right as against the defendane not only at the dafe

of thae suit but alzo at the date of the decree, is not correet in ..

those cases in whish the plainsifi’s status remains unaltered while
there is an alteration in the defendant’s status during the pen-
daney of the suib, Indeel, whare the status or title of the plain-
(1) (183)) L I, R,, 24 AlL,, 44l '

(2) (1994 I G R, 33 AL, 247 (3) (1903) I. L., R., 80 AlL, 467,
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tiff continues unchanged. the crucial date for determination of the
rights of the parties is the date of the suit, and the plaintitf's suib
cannot be defeated by the defendant acquiring property subse-
quently to the institution of the suit. I rely on the following eases.
Rohan Singh v. Bhau Lal (1), Senwal Das v. GQur Prasad
(2), Dhanna Singh v. Gurbakhsh Singh (3). To hold other-
wise would defeat the whole object of the law of pre-emp-
tion, as was pointed out in the case last mentioned. If the suib
had been decided on the day on which it was instivuted the pre-
sent plaintiffs would unquestionably have got a decree. Merely
by reason of the lapse of time in disposing of the suit the plain-
tiff’s rights ought not to suffer, as there has been no fault of
theirs or deterioration of their title. They have done nothing
to disentitle them from getiing a decrce. "the present case is
to be distingusihed from those cases in which by reason of
alienatiou of property, or by reasom of partition, the plain-
tiff has since instivuting the suit and prior to the decree,
lost his status as pre-emptor ; as in the case of Bam Gopal v. .
Pigri Lal (4).

Here, the plaintiffs maintained their status throughout ; it
was the defendant who changed his position after the suit had
been instituted. The case is also to be distinguished from those
in which the vendee, though a stranger, has acquired, before any
suit for pre-emption has been brought, some other properuy,
and has thexreby become a co-shaver ;as, for example, in the
cases of Bhagwan Das v. Mohan Lal (D), Ram Hit 8ingh v,
Nargin Roi (6). Theve, the plaintiff had not a good cause of
action even on the date of the suit.

Dr. 8urendro Nath Sen, for the respondents, was not called
upon. ‘

Tupesrr and MusAMMAD RariQ, JJ. :—This appeal arises
out of a suit brought to enforce o right of pre-emption basedon
village cusbom, Both the eourts below have dismissed the plain-
tiffs’ suit. The plaintiffs pre-ewmptors were cosharers in the
village at the datie of the sale. The vendee was n stranger on .

shab date. After the institution of the suil certain properly was
(1) (1909) L Lo R, 81 ALL, 830, (4 {1999) T. .. R,, 21 AlL, 441, '
(2) (1908) 8 Indiau Cases, 179, (5) (1903) I. L. Ra, 25 AllL, 421.
(3) (1909) 4 Indian Cises, 337. (8) (1904), T.L,R., 26 All,389, .
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gifted to the vendee by which he became a co-sharer in the village
such that against hir, under the custom, the plainti s would
have no right to pre-empt, The courts below have held that
the suit for pre-emption was bound to fail by reason of this sub-
sequent acquisition by the vendee of a share in the village, which
placed him upon an equal footing with the pre-emptors in the
co-parcenary body. The decisionsare based upon the principle
that the plaintiffs must, in order to succeed, be entitled to pre-
empt not only on the date of the suit but also up to the date of
the decree. The plainliffs appeal and on their behalf attention
is called to a Division Bench of this Court in the case of Rohan
Singh v. Bhaw Lal (1). The head-note of the report is mislead-
ing. It isset forth there that the Court held that the suit
could not be dismissed, the pre-emptor having been entitled to
a decree ab the date of the institution of the suit, An examina-
tion of the judgment would show that though the learned Judges
who constituted the Bench were inglined to that opinion they
came t0 no definite decision on that point. They decided the
case really on a different ground. The only case of this Court
which is of any use to us in the present matter is that of Rom
Gopal v, Piari Lal (2). In that case the plaintiff when he filed
his suit for pre-emption had & full right under the custom set
out in the wajib ul-arz to pre-empt the property. FPending
the decision of the suit, however, the mahal was partitioned
and the plaintifi's share was pub into a totally different mahal,
so that on the date of the decision of the case, he was no
longer & co-sharer in the mahal in which the property lay,
that he was attempting to pre-empt., The learnsd Cmimr
Justice in his judgmentin that case remarked ab page 444 as

follows 1~ v
« That geems to he a strong renson for dismissing the suib, unless itcan be
shown that there is some general principls of law or procedure which compels
us in disoregard of the cusbom, and which would compel ue in disregard of &
contraat, if this were a case of conbract, fo look exclusivaly to the shate
of things thab oxzisted at the dabo of the institution of the suit,” and
to say that because on that date the plaintifi was entitled to pre-emption
heis to have a decrae for pre-emphicn, althongh since that date his right has
censed o oxist, Ttappears to me impossible to maintain that there isany
such general principle of law. ¥’

(1) (1999) L.T. B,81 41, 530, (2} (1899) I . R, 21 All, 4¢L.
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And on page 445 he remarked :~~
¢ There ia (herefors nothing which compels us tio look exclusively to b.le dats
of the insbitntion of the suit, to disregardall that has sinco happensd, anl to
confirm the dearee for pre-emption, although ab the data of the deores the plain-
tiff was not enkitled to pre-emption according to the ferms of the wajibeule
atz upon which the suit was based.”
1t iz quite true that in that suit it was a case of a plaintiff pree
emptor losing his right to pre-empt by reason of his property
having been rem>ved and placed in a different mahal, that is, by
his having become a stranger to the mahal in which was the pro-
perty sought to be pre-empted, whereas in the cuse before us
the plaintiff’s position has not changed so far as the mahalis
concerned, or his own property, but the position of the vendee
has changed. Tt seems to us immaterial, however, whether it is
the plaintif’s position that has been changed or that of the
vendee, The resultin either case isthat on the date of the decree
theplaintiff was no longer in a position to say to the court, I am a
person who s entitled to pre-empl as against the vendec, Our
attention has been called to certain decisions of the Punjab Chief
Court in which the oppoisite has been held by a majority of
Judges. An examination of the decisions, however, shows that
the court was divided in its opinion,” and we think that the
opinion expressed by the late CHIEF JUSTICE of the Punjab Chief
Court is one which carries more weight with us, In principle
we are uaable fo distinguish the present case from the cage of
Ran Gopal v. Piari Lal (1); and we think that the courts
below were correct in dismissing the plaintiff’s suit, The appeal
therefore fails and is dismissed. We make no order as to costs,
Appeal dismassed.

REVISIONAL CRIMINAL.

Before Mr, Justice Tudball.
EMPEROR ». P. U. DuSOUZA,+
del No. XLV of 1860 ¢ Indian Peral Code), seelion 304 4 —Criminal nogligence
~Careleshess of compowndar in dealiing with roisonous drisy.
An unqualified porson who was in charge of a dispensary atbiched to
& mill at Agra had fomake up a quantity of quinine mixture folt sases of

# Oriminil Rovision No, 781 of 1919, from on order of Gopal Das Mukerji,
Bessions Judge of Agra, dated the 11th of Novamber, 1119,

(1) (1899) I L. R, 21 All, 441.



