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is nothing in the judgment to show that she property sold was the
property of a joint Hindu family, although the father and the son
were joint, Nor was the point, which has been discussed before
us, even mentioned in that judgmenb, Even the custom under
which the claim was preferred in that case was a custom which
gave the members of a lambardar’s family a right to pre-
empt when the lambardar sold his share. It was a vor y peculiar
custom, and we do not think that the case is any authority or any
guide to us in the present case. The decision in the case of
Gandharp Singh v. Sahib Singh (1) does not help us either in
the present case. In our opinion the plaintiffs have no right
whatsoever to pre-empt in the circumstances of the present case,
We, therefore, allow the appeal. The plaintiffs’ suit will stand
dismissed with costs in both courts.

Appeal decreed.

Before Sir Grimuwood Mears, Ghicf Justice, and Justico Sir Pramada
Charan Banerji,
LAQHHMI PRASAD (DurenparT) v. MUSAMMAT PAREATI (PLAINTIFF) AND
MUSAMMAT SARUPI (Derznpaxz).*
Constrsction of will = Hindu Igw-~Adoption— Power of adoption conferred upon
the two widows of the {estator.
A Hindu died leaving him surviving two widows. By his will ke left all
his property to the widows, and conferred on them authority to adopt in the
following terms i~ They (the widows) may, if necessary, adopt a boy of good
family according to their necessity.” Held that the authority so given musé

ba exeroised by both the widows jointly, and that an adopbion made by one of
the widows after the death of the other was of no effect.

Row v. Parthasarathy Appa Bow (2) reforred to,
TaE facts of this case were as follows :—
By will, dated the 2Ist of July, 1907, Din Dayal directed
that atter his death his two wives, Musammat Sarupi and Musam.
mat Ram Dei  will by all means be like myself the owners of
and have authority over the properties of which I am up to this
time in possession without the participation of any one else, They

Narasimho dppa

% First Appeal No. 84 of 1917, from a decree of Jogindro Nath Ohuudhn
Bubordinate Judge of Suharanpur, duted the 80th of January, 1917,
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will have all powers of (ransfer, gifv, etc,, like myself, They
may, if necessary, adopt a hoy of good family according to their
necessity,”’ The testator died on the 19th of August, 1907,
Both wives survived him. Musammat Ram Dei died about the
year 1911, and on the 8rd of January 1916, Musammat Sarupi

executed a deed wherehy she purported to adopt Lachhmi
Prasad.

The present suib was brought by Musammat Parbati, the
daughter of Ram Dei, who sought to have the adoption set aside
upon the ground that it had not been made in accordance with
the power given by the will of her grand father Din Dayal,
The court of first instance decreed the claim. The defendant
Lachhmi Prasad, the adopted son, appealed to the High Court.
 The Hon'ble Dr, Tej Bahadur Sapru and Pandit Baldeo Bom
Dave, for the appellant.

My. B. E. OConor, Mr. Nihal Ohand and The Hon'ble
Pandit Moti Lal Nehruw, for the respondents.

Mears, C. J., and BaNER71, J. :—By will, dated the 21st of
July, 1907, Din Dayal directed that after his death his two wives,
Musammat Sarupi and Musammat Ram Dei © will by all means
be like myself the owners of and have authority over the proper-
ties of which I am up to this time in possession wi'hout the parti-
cipation of any one else, They will have all powers of transfer,
gift, ebc,, like myself. They may, if necessary, adopt a boy of
good family according to their necessity.” The testator died on
the 19th of August, 1907, Both wives survived him, Musam-
mat Ram Dei had a daughter, Musammat Parbati, who was the
plaintiff in the original action, Musammat Ram Dei died in or
about the year 1911, and on the 3rd of January, 1916, Musammat
Sarupi executed a deed whereby she purported to adopt the
appellant. The question in this appeal is whether, on the true
construction of the will, it was competent for the senior widow
to adopt to her late husband, If she were competent, then the

appellant is, as he claims to be, heir to the estate of Musammabt

Ram Dei. We are of opinion that the power of adoption given
by the will was a joint permissive one. It created no obligation
to adopt, but it did require, first, a joint agrecment to adopt;
next, a selaction of an heir by both of the wives;and finally a
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1920 formal legal adoption, Our attention has been called to the case
of Naresimha Appx Row v. Tarthasarathy Appa Row (1)
%;fﬁ? That was a case very like the present one, with this cxception that
Mvsniay D@ testator by bis will specifically gave a one-half share to e;ch
Pampamt.  of his two wives, We, howcver, are of opinion that that differ-
ence does not create any real distinction and that we ought to
follow the propositions which the Privy Council laid down ag
regards the exercise of joint powers. We refer specially Lo page
225, where their Lordships lay down in general terms the intelli-
gible principle that where a power is given to 4 and B jointly,
that power ean be exercised only in the way direeted by the donor
namely, by A and B together doing the necessary acts. If it
should happen that one of tho joint donees dies, the survivor is
not compeatent to perform the ach which by the very directions of
the testabor require the concurrence of both, In this case the
power fo take in adoption ceased at the moment of the junior
widow’s death in 1911. As regards the disposilion of the testa-
tor’s property we are of opinion that the will gave the two ladies
the whole of Din Dayal’s property absolutely, It follows, there-
fore,that in our vicw the appellant iy a complete stranger as far as
regards any rights to any share in the property of the lale Musam-
mat Ram Dei, and therefore, agreeing as we do with the finding
of the learned Subordinate Julge, we dismiss the appeal with
costs,

Appeal diamigsed,

Before Mr. Justice Tudball and Mr. Justice Muhammad Rafiq.
BIHARI LAL AnD orHERS (PLAIRTIFFS) v, MOHAN SINGH
’1920 AND ANOTHER {DEFENDANTS). ¢
Jaruery, T. Pre.omption - Vendee a stranger at dale of suit, but becoming a co-sharey
e - peading the suit,
During the pendeney of & 8uit for pre-cmption of a shate in zamindari pros
perly the defndant vendes sequired by gifta share in tho village, which put
him as regards pre-omption on the same lovol with tho plaintifi pre-cmptor,

¥3ccond Appeal No, 867 of 1918, from a dccrao: of D R. Lyle, Bistriet Judgo
of Afra, datel the 1dth of Fubruary, 1918, confirming a dearos of Babu

Kauleshar Nath Rai, Subordinate Judge of Agra, dated the 18th of Junce,
1917,

(1) (1913) T, L. B., 87 Mad., 19,



