
Before Sit' Grim wood Mmrs, Knight, Chief Justice, and J  %stice S ir Pmmada
Charan Banerji.

BH4GWA.N B A iaiSH  BINGH (D efendant) v. JOSHI DAMODABJI asd 
1919 OTHEEB (PLAINTIFii'a).*

December, 30. Accounts—Circunntanees in which accounts settled between parties may be
re-o^emd-^Fraud-^Substantial error,

Aooounts settled bat ween partiea may be re-opened on the ground of 
subsbantial &not ov fcaud. I£ the (errors are stiffioient in number and impoit- 
anoe, whether they are caused by mistake or by fraud, tho court has a righ t 
to open the aocouats. But whan the account is between persons in a fiduciary 
relation aud the peraoa who occupies the position of accounting party—th a t 
is, tha tTUstee or ageu^ is the defendantj it is easiec to open the aooount than 
it is in eaffea where parsons do not oocupy tha t positiou, th a t ia to say, th a t a 
less amounti of error vnll justify the court in opening the account. Williamson 
y/.Barhour (I) ftud Kellar v. tVcUlOfCe (2) follovjed.

T h e  facte of this ca.-^e’are fully stated in the judgm ent of the 
Court.

The Hou’bie Pandit Moti Lai Nehru, The H on’ble Dr. Tej 
Bahadur Saprii and Mr. J. Nehru, for the appeihinfc.

“Mr, 5 . jE. O^Gonor, for the respondents.
M b a e s ,, C. X, and B a n e r j i  ̂ J» This appeal arises out o f a 

suit foi recovery of Rs, 3,50,000, principal and Rs. 58,746-1-6, 
interest, in ail Rs. 4,08,7 46-1-6, on the basis of a promissory 
note executed by the appellant on the 9bh of November, 1910,

The plaintiffs are a firm of jewellers and money-lenders of 
Benares, who carry on considerable business. The defendant 
appellant is the Raja of Amethi and a taluqdar of Oudh. In  
]9u4 a suit was pending against him in regard to his estate and . 
for the expenses of that suit he was in need of money. He was 
approached by the plaintiffs’ firm and dealings began with him. 
Large sums of money were advanced to him from time to time 
and he also purchased jewelry of considerable value from the 
plaintiffs. I t  is alleged and not denied that he received from the 
plaintiffs nearly three lakhs of rupees în cash aad it is stated 
that) jewelry of the value of nearly 90,000 rupees was supplied 
to him. Accounts were submitted to him from time to time 
and he signed them and on two previous occasions executed 
promissory notes for the amounts shown by the accounts to be
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due. The final promissory note is Miao of fche 9fch of November, 
1910, for the principal sum of iis. 3,50,000. The rabe of interest 
mentioned in the note is 8 annas per cent, per mensem, that is, 
6 per cent, per annum simple interest, The plaintitfs, however, 
state that the rate orally agreed upon was compound interest at 
the same rate with six monthly rests and interest has been 
claimed at that rate. Credit has of course been given for pay
ments made by the defendant.

The defendant appellant, whilst admitting execution of the 
promissory note, asserted that the first plaintiff, Datuodarji 
Joshi, had ingratiated himself into the favour of the defendant 
and acquired great influence over him, that in collusion with the 
defendant’s servants, he fraudulently caused ^the defendant to 
sign accounts and execute promissory notes, that it was under^ 
stood between the parties that accounts would be txplained and 
adjusted when final payment would be made, that this had not 
been done and that the full amount of the last promissory note 
was not due to the plaintiffs, fie  arged that the accounts 
should be re-opened and fresh account taken of the dealings 
between the parties. He objected to the charging of compound 
interest, to the claiming of interest on the price of the jewelry 
sold to him, to the price of the jewelry and in particular that 
of a blue diamond, and in substance he contended that he had 
been overcharged to the extent of about Ra. 50,000.
■ The court below has decreed the claim in part, Tlie learnec". 

Subordinate Judge refused to re-open the accounts on .the 
groundci that a settled account could only be re-opened where a 
fiduciary relation existed between the parties and no such 
relation existed in the present case. As to the blue diamond, 
he held that the first plaintiff was the agent of the defendant 
for the purchase of it and that lie could only charge the price 
actually;paid for it  to the seller. The' learned Judge, therefore, 
disallowed Rs, 10,100, the amount of difference between the 
price charged and the amount paid. As to other articles of 
Jewelry, he held that i t  had not been established that any excessive 
charge was made. He further held that the plaintiffs Had 
wrongfully detained certain bars of gold which tfiey had taken 
from the defendant and pawned with the Allahabad Bank and
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1919 that the defendant was entitled to interest on the value of the 
gold bars. He accordingly deducted from the claim the amount 
of siieh interest. He also was of opinion that tiie plaintiffs were 
entitled to obtain simple interest on the amount of the promis- 
aory note for Rs. 3,50,000, and not compound interest as claimed, 
and lie did not allow further interest tor the period subsequent 
to the institution of the suit. The total amount for which a 
decree was passed was Rs. 3,51,255-9-3-
i  The defendant has preferred this appeal, and the plaintiffs 
have filed cross-objections in regard to the order of the court 
below as to the gold bars and the interest for the period of the 
pendency of the suit and future interest.

I t  is contended on behalf of the appellant that it has been 
proved that he provisionally signed the promissory note on 
the understanding that full and true accounts would be rendered 
at the time of the final closing of the account and it  was 
strenuously urged that iu any case the appellant was entitled 
to have the accounts re-opened.

The view of the learned Subordinate Judge that settled 
accounts can be re-opened only where a fiduciary relation exists 
is in our opinion incorrect. Settled accounts may be re-opened 
W  the ground of substantial error or fraud. This was held in 
WiUiamson v. JBarhour (1), where the law on the subject was 
thus laid down by J e s se l, M. If  they (the errors) are 
sufficient in number and importance, whether the errors ard 
caused by mistake or errors caused by fraud, the court has a 
right to open the accounts. But when the account is between 
persons in a fiduciary relation and the person who occupies the 
position of accounting party—that is, the trustee or agent, is the 
defendant, it is easier to open accounts than it is in cases where 
persons do not occupy that position, that is to say, that a less 
amount of error will justify, the court in opening the account.” 
His Lordship added that “ every case must depend on its own 
circumstances.” The same view was held by the Privy Council 
in MoEeUar v. Wallace (2). In the present case it is clear that) 
there was no fiduciary relation and it has not been established 
that fraud was perpetrated. We have, therefore, to consider 

(1) (1877) h, R., 9 GJi. D., 529. (a) (1833) 5 Moo. I. A., 372.



VOL. XLII.] ALLAHABAD SERIIS. 233

whether “ the accounts have been shown to be erroneous 
to a considerable extent both in amount and the number of 
items.”

[Noie. ^ T h e  rest of the judgm ent deals with the facts of the 
case and is not therefore reported, The judgment conclurled as 
follows.]

We accordingly dismiss the appeal and overrule the respon
dents’ objections and direct the parties to bear their own costs 
in this Court.

Appeal dismissed.
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Before Sir GnnvDooi Mears, Knight, Ghief JusHce/Justico Sir Framada Gharan 
Banerji and Mr. Justice Fig got t.

I n the matteb op ih b  petiiion  of SUNDAR LAL,*
Act No, I  o f  1910 (Indian P uss Act), section 4(i) (c)'-~In,terprBtation of 

statute— Government estallished by law in British India'”~~Section 4 of 
Act No. I  of 1910 not u ltra  vh’es of. the Indian Legislature.
Eeld thac section 4 of the Indian Press Act, 1910, is not -ultra vires o£ tlao 

Indian Legislature. Besant v. Advocate General of Madras (1) roforred to.
In  clause (1) (e) of th a t fsection, the expression ‘ Government established 

by law in B ritish India ’ means tb s  Qstabllshed authority  which governs the 
country Bad adm inisters its public afiairs and inoludos the xepresentatives 
to -whom the task of govermnant is entrusted. The word Government in 
sections 2 aud 4?>f tho Act is equivalent to Government established by law io 
British India. Besant Y. Emperor (2) referred to.

In  an application under section 17 of the Indian Press Act^ 1910, against 
an order under section 4 forfeiting the applicant’s security, the Oourfc, on a 
consideration of the articlea upon which tho order complained of was based, 
found th a t they were such as would convey to aa ordinary person tha t the 
rulers of this country iu addition to inoompetenoe, cowardice and heartless- 
ness, were guilty of slaughter of innocent people in order to terrorize them into 
Bubjection, and to crush out all kinds of political movements and national 
aspirations, and further th a t thay -were porfldioiis enough to pervert and 
misapply tho Defence of India Act with the like object and to invent the 
‘ Rowlatt A c t '  for a similar purpose."

The Court accocdingly M d th a t  the ordec for forieifcure of the applicant’s 
security was oomplefcely justified.

The applicant, Sundar Lai, was the proprietor and keeper of 
a printing press at Allahabad, at which a weekly newspaper
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