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arisen over the different methods of applying the practice to the 
varying ciTcnmstances in which the question has from time to 

Mahadei oceurred and also to the unnecessary frequency with which
Beni Pbasaid. particular cases of no general importance are reported as if they 

laid down some general principle. A little care at the Bar in 
studying the actual facts of the authorities would, I think, remove 
a great deal of superfluous difficulty which has been raised about 
this question, I  have said all I  have to say upon the point of 
practice in Sundar Nath  v. Barana Nath (1), I  would merely 
add to what I stated there my concurrence in what has been 
pointed out by my brother, that proceedings in revision in this 
case, quite apart from the authorities of this Court, are clearly 
authorized by the expression in section 439, sub-section (1) “ pro­
ceeding whieh othorwise comes to its know ledge,’^

B y t h e  C o u r t.— We set; aside the m agistrate’s order ^direct­
ing that the rooms or hotJiris  locked up by the police with the 
locks of each partios do remain locked up as heretofore.

Order set aside.
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Before Mr. Justice Tudball and Mr. Justice Byves.
1919 EAGHUNATH (P iiim iirF ) v. GANESH and otheeb (Dbi’ENdants)*.

Fovsmber, 27. Civil'and Bevenue Oouris<—Jurisdiction— Sn it for ejectment of defendants 
as ifes^assers—Defence set up that defendants were tenants of tJis 
plaintiff-—Act [Local) No. I I  of 1901 (Agra Tenancy dot), section 202.
In a suit filed in a Civil CourHor ejectment of the defeadantB as troa- 

passers, the defendants pleaded in ei^eet th a t they wore tenants of the plaintiff, 
Wi*li referanoe to this plea the civil court hold that the suit was not oognizabla 
by i t ; but, instead of returning tha plaint for presentation in  the proper court, 
passed a deciee dismissing tha suit. On the plaiiitifi’s appeal the lower 
appellate court agcaecl w ith the first court that the suit was not cognigabla 
by a civil court and made an ordoc returning the plaint.

HeZfZthatan appeal lay to the High Court against th is order.
Held also that, the suit being on the face of tha plaint a su it cognimblQ 

by a civil court, the court of first instance should have entertained it, but, in

®Frst Appeal No. 35 of i9i9, from an order of Kalka Singh, Subordinat® 
Judge of Banda, dated tha I9th of November, 1918.

(1) (1916) I.L.R., 40 All., m .



view of tliQ defence set up, should have taken action under section 202 of the 
Agra Tenanoj Act, 1901.

The facts of the case may be briefly stated as follows :— Hag hid hath

During the plaintiff’s minority his sarbarahkar gave a Ganesh. 
zcir-i-pekligi lease of a certain zamindari property of the plain­
tiff to the defendants. On attaining majority the plaintiff 
brought a suifc in the Civil Court to eject (the defendants as 
trespassers, on. the allegation that the sarbarahkar had no 
authority to grant the lease, and that the lease  was not binding 
on him. The defendants pleaded that the lease was valid, and 
had been recognized by the plaintiff who had accepted rent under 
it. They pleaded, though not expressly, ohafc they were the 
plaintiff’s tenants ; and they further pleaded that the suit was 
cognizable by the Revenue Court and not by the Civil Court.
The court of first instance held that the suit was not cognizable 
by the Civil Court, but instead of returning the plaint to be filed 
in the Revenue Coiirfc, it dismissed the suit. On appeal, the 
lower appellate court took the same view as to the court by 
which the suit was triable, but modified the decree of the tirst 
court to this extent that it ordered the plaint to h« returned  to 
the plaintiff. Against this order the pla'utiff appealed t,Q the 
High Court.

Dr. Kailas Nath Kalju^ for the rewpoiideiUH, took a preli­
minary objection that there could not be two appeals in a m atter 
like the present. I f  the first court had returned the plaint, 
as it should have done, there would have been one appeal from 
that order, and no further appeal. The appellant was now 
seeking a second appeal, in which the same question which had 
been decided by the two lower courts was sought to  be agitated 
again. That was never contemplated by the Legislature for a 
case of this kind ; i t  would virtually be gv-tting a second appeal 
from an order. In  the circumstances it should be deemed as if 
the order returning the plaint had been passed by the first court.
Nor could a revision lie, as the decision of the appellate court) 
was not open to any of the defects mentioned in section 115 
of the Code of Civil Procedure.

Babu P iari Lai Banerji, for the appellant :—
The preliminary objection amounts to this, that there is no 

, appeal from the order of an appellate court returning a plaint,
' ' 14''

VOL. XLIL] ALLAHABAt) SERIES, ‘2'2‘3



That contention Tvas oierrnled id ite  cases of 'Waltid^ullah v. 
E a n h a ya  Lai (I) and Dalip Singh  v. K undan Si'ngJi (2). In  the 
plaintttedefendanls-w ere dcseril edas thehndarscx]es5ces holding 
under a ^ur-i-peihgi lease, that meant that they were morigagees. 
The was, therefore, rightly brought in the Civil Court. I f  it 
be held as open to question whether lessees under a mr-i-peshgi 
lease would undoubtedly mean mortgagees and not merely 
lessees, even then tlie suit was rightly instituted. For the 
plaintiff’s case is that the lease was invalid, that the defendants 
derived no title by it and are trespassers. A suit to eject 
trespassers lies ia the Civil Court. The plaintiff in no way 
admitted them to be his tenants. If  the defendants - set up 
a tenancy, the Civil Court can refer them, under section 202 
of the Tenancy Act, to the Revenue C ourt; but it cannot 
throw out the suit itself. The rulings relied on by the 
lower appellate court in the cases of Ram  Singh  v* Girraj 
Singh  (3) and Sher Khan  v. Dehi Prasad (4) are quite 
distinguishable. In  the former,it was the plaintiff’s case 
from the outset that the defendant was his non-occupancy 
tenant ; in the latter^ when the matter went to the Reve­
nue Court under section 202 the plaintiff admitted the 
tenancy and then amended his plaint in the Civil Court. I t  
is the allegations in the plaint that have to bo looked to in deter­
mining the question of ju risd iction ; Ookaran Singh  v. Ganga 
Singh (5).

Dr. Kailas Nath Katju, for the respondents
No doubt it is the plaint that is to be looked at, but it is 

the plaint as a whole that has to be considered. The whole 
question aa raised by the plaint is whether the lease is a valid 
or an invalid lease. The most appropriate coiirt for the deter­
mination of this question is the Revenue Court and not the 
Civil Court.

The manner in which the poiut at issue is brought before 
a Revenue Court is a question of mere machinery, but the essen­
tial matter is that the validity or otherwise of the lease should

(1) (1903) I. L. E., 25 A ll., 174. (3) (1914) I. L. R., 37 All., 41.

(2) (liU3) I L .B  , 36 Ail, 58. (4) (1915) I, L. B., 37 All.,

L  -g,., 4 5)
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Gaijesu.

be determined by the Revenue Court. If a lambardar executes 
a lease in excess of his power, and a co-sharer wishes to sue, 
where is the suit to be brought ? The present case is analogous t. 
to that case. The plaintiff can proceed against the defendants 
in the Revenue Court under sections 31 and 58 of the Tenancy 
Act.

Babu P iari Lai Banerji, was not heard in reply.
T u d b a ll anil B/YVES, J J . T h e  facts of this appeal are as 

follows The plaintiff is the owner of a two anna share out of 
an eight anna share in a certain village in. the district of Hamir» 
pur. His father died leaving him a minor, and one Musamraat 
Piari, apparently his mother, looked after His affairs. She 
mortgaged his share. Subsequently proceedings were taken 
under the Bundelkhand Encumbered Estates Act. The creditor 
was paid off by Government and Musammat Piari proceeded to 
repay Government by instalments. After she had paid up a 
part of the debt she died. Another sirham hkar  was appoint­
ed in her place and then t te  owners of the eight anna share 
gave a mr- i-pesligi lease to the defendants respondents before us 
of the whole eight annas. The plaintiff’s sarharahkar was a 
party to this lease. The plaintiff has now come of age and 
he has brought the present suit to eject the defendants res - 
pendents from his two anna share and to obtain possession there­
of for himself. An examination of the plaint will show that 
he has treated the transaction under which the defendants 
obtained possession as a lease. He has alleged, however, th a t ' 
his sarharahJcar, Toraiyan, had no power whatsoever to grant a 
lease of his property or to transfer it in any way. He therefore 
pleads that the lease is not binding upon him and he seeks to 
eject the defendants as trespassers on the property. The suit 
was instituted in the court of the Munsif at Hamirpur. The 
defendants’ written statement may be boiled down to this. F irst 
of all that the aarharahkarhsLd full power to grant the lease, 
and, secondly, that even if  he had not, still the plaintiff on com­
ing of age had coniirmed the lease and had accepted rent under 
it. Though indefin ite  terms the defendants did not plead that 
they were the plaintiffs tenants, yet the whole suiii and substance 
q£ their defense is that they ar€> his: tenaois, and. furthermore
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1^19 tbey clearly plead that) the suit was not cognizable by the
-------—----Civil Court but was cognizable only by the Revenue Court.
EiQ EU N A TH  „ „  . , , T, , 1 . , . 11u. The court of first instance held that the suit was not cognizable

Ganis ĵ. Civil court, but, instead of returning the plaint to be
filed ia the proper court, it dismissed the suit. From this decree 
the plaintif  ̂ filed an appeal, as he was fully entitled to do, 
He urged in the grounds of appeal that the suit as it stood was 
cognizable by a Civil Court and should have been entertained 
by the Munsif. At the time that the appeal was argued it was 
further urged that even if the Munsif's decision was a correct 
one, hia decree dismissing the suit was bad and the plaint shoo Id 
be returned for presentation to the proper court. The appellate 
court agreed with Munsif that the suit ■ was nob cognizable by 
the Civil Court. It agreeJ with the appellant that the Munsii’ 
ought to have reiurued the plaint aad not to have dismissed the 
huit, and, aocepfcing this contention, it ordered the plaint to 
he returned to the plaintiff. The plaintiff has come here on 
appeal from this order. A preliminary objection was taken 
that no appeal would lie from the order of the court below on 
the ground that if the court of first instance had done its duty 
and passed a proper order, no second appeal could have lain 
against an order passed by the lower appellate court on appeal 
from the Munsif’s order. We do not think that there is any 
substauee in this poiut, os we have to take the facts as they are 
aud not as thoy ought to have been. We must eome to the 
merits of the appeal. In substance the plaint is an allegation 
by the plaintiff that the defendants are nob his tenants. 
distinctly pleads that they are trespassers and that he seeks to 
eject them. On tlie plaint as it stands we do not think that the 
suit could have been instituted in the Revenue Court. Neither 
section 58 nor section 34 of the Tenancy Act, to which we have 
been referred, will enable the plaintiff to file his present plaint 
in the Revenue Court and claim to have a decision on it. We 
have not been referj-ed to any other section of the Tenancy Act 
whicli wculd enable him to bring this suit under that Act. In 
substance the defendants’ plea is that they are the tenants of 
i/he plaintiff under the lease in queswon and that it  is a valid 
and binding fcransaotion. I t  seems tons, thereforoj quite clear
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that in these circumstances the Civil Court ought to have 
entertained the suit and ought to have taken action under 
section 202 of the Tenancy Act, and the question of the defen­
dant’s tenancy would then really be decided by a Revenue 
Court. The courts below have merely erred in the procedure 
adopted by them, but still the procedure laid down by lavr must 
be followed. I t  m ust be noted that there has been no previous 
litigation between the parties either in the Revenue or Civil 
Court in respect of the m atter in dispute in this suit. The 
rulings in Ram  Singh  v. G irm j Singh  (1) and Shgr Khan  
V. Dehl Prasad (2 )  do not apply to the present case, for iu 
each of the suits with which those decisions are concerned 
there was (in the end at least) an admitted tenancy, and the 
plaintiffs were merely making an attempt to get round a 
decision of the Revenue Court already passed. In  this 
view we al low the appeal, we set aside the orders and the 
decrees of the courts below, and we direct that the record be 
returned to the court of first instance through the lower 
appellate court ^with directions to re-admit the suit on its 
original number and to proceed to hear and decide it accor- 
ding to law, keeping in view our remarks in respect of the 
use of section 202 of the Tenancy Act. Costs of this appeal 
as well as the costa so far incurred up to the present date 
by the parties in all courts will abide the result of the 
suit.

Appe'xl deoi'eed and caw e remanded.

Before Mr, Jmtioo Tudball a n i Mr, Jmtiae Byv^s.
MUHAMMAD ASKABI (Dbfeni)A.nt) v. NISAE H USAIN AND othebs  

(P lA IB TIH '1 '’s )  *

Civil Procedure Gode (190B), o/-der X L II I ,  rule 1 Order expresiing
merely an inteuHon to appomt a r e c e io e r --  • Appeal, 

k n  appeal lies only from order actually appointing a reoeiver, and not 
Irotn au OKdes by which the court espreeaes m  iniention to appoinfc a  rsoQiver 
anS calls uyon the 'plaintiff to suggest names with, partioulers regarding 
seourity, remuneration, etc. E am ji v. Kommi Das (3) followacl,

■ •  Fixst Appeal 61 of 1919, from an order of Laohmi Narain Uaudofi, 
Subordinate Judge of Basti, dated the 16th of Mareh* 1919.

(1) (1914.) I. L . B., 87 -AIL, 41. (2) (19lS) I. L. B., 87 All., 23*,
(3) (1914) 18 A. L.

B a s h u n a t k

V.
Gmsn,

1919
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