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was still in force, I t  is quite true that in the course of his 
examination in court the arb itrator expressed his willingness to 
resume his functions as arbitrator provided the court would give 
him an order to that effect. In  the first place this offer, if it can 
he treated as an offer, was only qualified. In the next place we 
do nob think the court had any jurisdiction to give the arbitrator 
any directions to carry on the proceedings.

The result, therefore, is that we bave before us an application 
to enforce an agreement to refer a dispute to the arbitration of a 
gentleman who had already declined to act and in these circum
stances we hold tha t it would be quibe impossible for the plaintiff 
to have an order such as he sought in the court below.

Ohher points are set out in the memorandum of appeal here, 
but it  has been agreed before us that the decision of the point 
which we have already determined is sufficient to dispoae of the 
appeal. The result, therefore, is that the appeal fails and is 
dismissed with costs.

Appeal dismissed^
[Oompave S h ii Oharali v. Rati Rant, I. L. B., 7 All,, iO, and Duh'lm v. 

Bhinak, Weekly Notes, 188i, p .209.--Ed.]
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Before Mr. Justica Lindsay and Mr- Justice Myves.
^MUNDAR J3IBI and ano theb  (Djspeitdani'S) v. BATJ NATH PRASAD

(irLAIM'X'iFi')*
Cau36 of action— S hU for recovery of monmj lent— First suit based on pro- 

missort/ note— Subseg^ueni su it for sctjne relief based on fla in tif f 's  aocouni 
boohs.
Defendanfcs boruowal money fi’om, pUIatiH  a,ad esoouteci a promissory 

note thecafoE ia  liis favour. PlaiafciS sued upon tlxo promissory n o te ; but 
th e  suit was dismissed, not on accouut of any deEeot in tlie promissory 
note, but owiQgto the p laiatiS ’s parsoniil default, and tMs oxdor of dismissal 
became final,

th a t the plaintiEE could no t thoraafter sue tbc defendant on the 
basis of entries in  the plaintifE’g books of account to reeover the  same money. 
B aij Nath Das v. Salig Bam  (I) referred to.

The faats of this case are fully set forth in the judgment 
of the Oourt..

* F irst Appeal no, 41 of 1919, from an order of Pcatab Singh, Judge of 
the Oourt of iSjjaall Oauses, esercising the powers of a Subordinate Judge of 
Allahabad, dated the S9th of Jam iary, 1919.

(1) (1912) 16 Indian Cases, 83.
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1919 Munsbi Panna. La i for the appellants.
Dr. Siurendra Nath Sen, Munsbi Earibana Bahai and 

Paadit Lahshmi N a ra in  Tewari for the respoadeiits.
L indsay and E yyes, JJ. This appeal arises out of the 

followicg c irc u m sta n c e sB a ij Nath Prasad, the plaintiff, sued 
the defendants in the Conrt of the Munsif of Allahabad in suit 
No. 633 of 1916. In  that suit he stated in the first paragraph 
of his plaint that the defendants, after borrowing Ks. 575 by 
means of a promissory note on the 26th of April, 1916, at 
Allahabad, promised to pay on demand. The cause of action 
arose at Allahabad on the 26th of April, 1916, the date on which 
the promissory note was executed. The suit was dismissed under 
the provisions of order IX, rule 9, of the Code of Civil Pro
cedure, that is to say, the plaintiff did not appear and the 
defendants, who appeared, denied the claim. Subsequently, the 
plaintiff applied to have the suit reinstated, but the application 
was dismissed on the 28th of April, 1917, and an appeal from 
that order of dismissal was also rejected. Subsequently he 
brought this suit No. 18 of 1918 in the same court.

In  the first paragraph of his plaint he stated as follows i— 
“ On Baisakh Badi 9th, Sambat 1973, corresponding to the 26th 
of April, 1916, the defendant borrowed at Allahabad from the 
plaintiff Rs. 575 bearing interest a t the rate of Rs. 2 per cent, 
per mensem as per entries made in the account book, a copy of 
which is annexed hereto and executed a promissory note in lieu 
thereof. Then, after describing the failure of his first suit, he 
proceeded to state in paragraph No. 4 as f o l l o w s “ No suit 
can be instituted on the basis of the said promissory note payable 
on demand. I t  is altogether null and void and ineffectual, but) 
the plaintiff is entitled to realize the principal amount due to 
him in lieu of which the promissory note aforesaid was executed." 
The cause of action for this suit arose on the 26th of April, 
1916.

From the recitals it ia quite clear that what happened was 
t h i s T h e  defendants asked the plaintiff for a loan. The 
plaintiff agreed to give it on the defendants executing a pro
missory note for the said amount and on execution of it, the 
plaintiff gave the defendants the money. The defendants failed
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to repay It. The plaintiff sued to recover t te  amount then due. 
The recital of the above facts constitutes the plaintiff’® cause of 
action which seems to us to he one and indivisible. We do not 
see how the fact that the plaintiff recorded the transaction in his 
account book or private diary can give him another or a 
different cause of action. The plaintiff sued to recover the 
araomib due and his suit ’ivas dismissed. I t  was not dismissed 
because of any inherent defect in the promissory note itself but 
it was dismissed because tho plaintiff failed to  pu t in an 
appearance. Therefore it is inaccurate to say, aa was said by 
the plaintiff in paragraph No. 4 of his plaint, that the promissory 
note is altogether null and void and ineffectual. I t  is a perfectly 
good promissory note and this is not one of those cases in which 
the courts have held that where a promissory note is invalid 
and amounts really to nothing more than a piece of waste paper, 
the plaintiff can fall back upon an action for money had and 
received by the defendants to the plaintiff’s use on the ground 
that there is a total failure of the consideration by reason of the 
invalidity of the promissory note. I t  seems tha t what we have 
said above is really the law as laid down in the case on which 
the learnel Subordinate Judge relied, that is to say, S a i j  Nath  
Das V. Salig Bam  (1), The facts of this case are distinguishable 
from the various cases which have been referred to in argument 
before ns. The result is that we allow the appeal and, setting 
aside the order of remand of the learned Subordinate’ Judge, 
restore the order of the Munsif wibh costs.

Appeal decreed.
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BeJor& Mr. Justice Lindsay,
BIHDESBil AHB ako thbe  (PsTiTioNBua)* v, GANGA. PBASAD 

(OpprsiTB PABxy),f
Aet No, I X o f  18&7 (ProwinciaZ S m M  O ause Couds Aat), section 25~~B evision—  

Su it filed bejore m un% f not having Sm all Gausa Oourt powers but deoided 
hy one who had, though a regular suit-~Ap]aeah ‘
A suit -whioh aooording to the frame of ifc was a Small Oaase Oourt su it 

was filed in the oourt of a munsif a t a tim e when the perm anent inourabetit,

* Civil Ravisioa No. 54 of 1919.
(1) (J912) 16 Inaian Oases, 93,
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