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was still in force. It is quite true that in the course of his
examination in court the arbitrator expressed his willingness to
resume his functions as arbitrator provided the court would give
him an order to that effect. In the first place this offer, if it can
be treated as an offer, was only qualified. In the next place we
do not think the court had any jurisdiction to give the arbitrator
any directions to carry on the proceedings.

The result, therefore, is that we have before us an application
to enforce an agreement to refer a dispute to the arbitration of a
gentleman who had already declined to act and in these circum-
stances we hold that it would be quite Impossible for the plaintiff
to have an order such as he sought in the court below,

Other points are set ouf in the memorandum of appeal here,
but it has been agreed before us that the decision of the point
which we have already determined is sufficient to dispose of the
appeal. The result, therefore, is that the appeal ia.ﬂb and is
dismissed with costs.

Appeal olrismisse&

{Compare Shit Charan v, Rati Rawm, I, I R., T All, <0, and Dukhu v.
Bhinak, Weekly Notes, 1884, p. 209, ~Rd.]

Before My. Justice Lindsay and Mr. Jussice Ryves.
MUNDAR BIBL awp AnorHER (DEFENDANTS) v, BATS NATE PRASAD
(Fraiwmams)®
Cause of action~~Suit for reecovery of money leni—Lirst sudt based on pro-
missory nete— Subsequent swib for same relief based on plasnliff’s account
boolts.

Defendants borcowed money from, plaintiff «nd excoubed a promissory
note therslor im his favour. Plainbiff sued upon the promissory note; but
the suit was dismissed, not on account of any defcet in the promissory
note, bub owing to the plamtlﬁ s porsonal defaulf, and this order of dismissal
became final,

Held, that the plaintiff could not thereafter suwo the defendant on the
basis of entries in the plaintifi’s books of aceount to recover the gamo money.
Baij Nath Das v. Salig Ram (1) referred to.

TaR facts of this case are fully set forth in the _]udgmenﬁv .

of the Cours..

# Pirst Appeal no, 41 of 1919, from an order of Pratab Bingh, Judgs of
the Court of Sunall Causcs, exercising the powsrs ofa Subordmate Judge of
Allahabad, dated the 29th of January, 1919,

(1) (1912) 16 Indian Cases,.83.
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Munshi Panna Lal for the appellants,

Dr. Surendra Nath Sen, Munshi Haribans Salai and
Pandit Lalkshmi Narain Tewari for the respondents.

LinpsaY and RyvEs, dJ.;~This appeal arises out of the
following circumstances:—Baij Nath Prasad, the plaintiff, sued
the defendants in the Conrt of the Munsif of Allahabad in suit
No. 633 of 1916, In that suit he stated in the first paragraph
of his plaint that the defendants, after borrowing Rs. 575 by
means of a promissory note on the 26th of April, 1916, at
Allahabad, promised to pay on demand, The cause of action
arose at Allahabad on the 26th of April, 1916, the date on which
the promissory note was executed. The suit was dismissed under
the provisions of order IX, rule 9, of the Code of Civil Pro-
cedure, that is to say, the plaintiff did not appear and the
defendants, who appeared, denied the claim. Subsequently, the
plaintiff applied to have the suit reinstated, but the application
was dismissed on the 28th of April, 1917, and an appeal from
that order of dismissal was also rejected. Subsequently he
brought this suit No. 78 of 1918 in the same court.

In the first paragraph of his plaint he stated as follows:—
“On Baisakh Badi 9th, Sambat 1973, corresponding to the 26th
of April, 1916, the defendant borrowed at Allshahad from the
plaintiff Rs, 575 bearing interest at the rate of Rs. 2 per cent.
per mensem as per entries made in the account book, a copy of
which is annexed hereto and executed a promissory note in lieu
thereof. Then, after describing the failure of his first suit, he
proceeded to state in paragraph No. 4 as follows :—* No suit
can be institused on the basis of the said promissory note payable
on demand. Itis altogether null and void and ineffectual, bus
the plaintiff is entitled to realize the principal amount due to
himin lisu of which the promissory note aforesaid was executed.”
The cause of action for this suit avose on the 26th of April,
1916, _ : .

From the recitals it is quite clear that what happened was
this:==The defendants asked the plaintiff for a loan. The
plaintiff agreed to give it on the defendants executing a pro- -
missory note for the said amount and on execution of it, the
plaintiff gave the defendunts the money., The defendants failed
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to repay it. The plaintiff sued to recover the amount then due.
The recital of the above facts constitutes the plaintiff’s canse of
action which seems to us to be one and indivisible, We do not ' por®
see how the fact that the plaintiff recorded the transaction in his v.

. K , Bawr Narm
account baok or private diary can give him apother or a  Pausap,
different cause of action. Tho plaintif sued to recover the
amount due and his suit was dismissed. It was not dismissed
because of any inherent defect in the promissory note itself but
it was dismissed because the plaintiff failed to put in an
appearance, Therefore it is inaccurate to say, as was said by
the plamtlff in paragraph No. 4 of his plaint, that the promissory
note is'altogether null and void and ineffectual. It isa perfectly
good promissory note and this is not one of those cases in which
the courts have held that where a promissory nnte is invalid
and amounts really to nothing more than a piece of waste paper,
the plaintiff ecan fall back upon an action for money had and
received by the defendants to the plaintiff's use on the ground
that there is a total failure of the consideration by reason of the
invalidity of the promissory nofe. It seems that what we have
said above is really the law as laid down in the case on which
the learnel Subordinata Judge relied, that is tosay, Buif Nath
Das v, Salig Ram (1). The facts of this case are distinguishable
from the various cases which have been referred to in argument
before us, The resuls is that we allow the appeal and, setting
aside the order of remand of the learned Subordinate Judge,
vestore the order of the Munsif with costs,

1919

Appeal decreed.

REVISIONAL CIVIL.

Before Mr. Justice Lindsoy,
BINDESRI anxp ixormBe (Pmrrrioners) v. GANGA PRASAD 1919
(OrecgITE PABTY)} Novembsr,26.
4et No, IX of 1887 { Provincial Small Cause Courés Aot), section 25 —Revision—
8uit filed before munsif not having Small Cause Qourt powers but deo:ded
by otte who had, though as ¢ regular suit—Appeal. .
A suit which according to the frame of it was a Bmall Oauge 00urt suit
was filed in the court of a mungif at a time when the permanent inoumbent,

*Civil Revision No, 54 of 1919.
(1) (1912) 16 Indisn Csses, 83,



