
¥0L . SL II.] ALLAHABxiB SERIES. l9 1

APPELLATE OIYIL.

Before Mr. Justice Lindsay and Mr, Ju^iice EyVBS.
AHMAD N UR KHAN (PLAiNTiPff) v AfiDUR RAHMAN KHAN Novlm^er^S.

and others (Defendani’b).'® --------------- !—
Arhiira'.ion—Beferenoii made out of court— Befusal of a, bitiator to continue the 

ard itiadon- Subt,ey^mni application to court to file the agreemeni to refer.
During the pendency of a suit the parties thereto agreed to refer tb.6 

m atters in dispute to arbitra tion , and the suit was withdcawu. Before the 
arbitrator had made his awardj cue of the parties to the reference died^ and 
the arbitrator, believing himself to have no power to make the repreeentativea 
of the deceased parties to the proceedinga, refused to aot any longer as 
arbitrator.

Heldf th a t in  these oiroumstances, inasmuch as the arbitrator could not 
ba compelled to act if he did not wish to do so, the court could no t accept an 
application to file th e  agreement of reference.

The facts of this case are fully set forth in the judgment of 
the Court.

Mr. N ihal Oliand (for Dr. S, M. iSulahnan) for the appellant.
The Hon’ble Dr. Tej Bahadur Sapru, Pandit Madha K ant 

Alaliiviyct, Maulvi Iqbal Ahm ad  and Pandit Narmadesliwar 
Prasad Upadhya, for the respondents.

L indsay  and Ryves, JJ . This appeal has arisen out of 
proceedings which were taken in the court below under the 
provisions of paragraph 17, clause 1, of the second schedule to the 
Code of Civil Procedure.

I t  seems th a t there was some dispute between the members 
of two families descended from two brothers, Bala Khan and 
Ahmad Nur Khan. A suit relating to this dispute was filed in 
court and while the suit was proceeding the parlies executed an 
agreement on the 20th of March, 1915, agreeing to refer their 
dispute to the arbitration of Khan Bahadur Abdur Rahman Khan,
The result of the execution of this agreement was that the suit 
was withdrawn and the arbitrator took upon himself the duty 
of investigating into and deciding the dispute between the 
parties. On various dates in the year 1916, the arbitrator 
examined witnesses and finally the case came up before him again 
on the ISth of March, 1917, On that date he was informed that

* I 'irs t Appeal No. 178 of 1918, from an order of Suraj Narain Majju, 
Subordinate Judge of P ilibhit, dated the 8th of June, 1&18,
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1919 one of the parties to the dispute, namely, Akhtar-ud-dia Khan 
had died and it would appear that some application was made to 
him asking him to send notice to the legal representatives of 
Akhtar-ud-din before any further proceedings were taken. The 
arbitrator sent out some notices and on the 25th of March, 1917, 
he put in writing a definite refusal to go on with the arbitration. 
He said that as one o£ the parties to the reference had died he 
had no legal authority to make the legal representatives of the 
deceased party parties to the proceedings, After this he returned 

, to the parties their documents and nothing more wag done. On 
the 2nd of November, 1917, the present plaintiff appellant filed 
this application under paragraph 17 of the second schedule of the 
Code of Civil Procedure asking that the agreement to refer to 
arbitration might be filed in court. In other words the intention 
of the appiillanfc is that tho court should order the arbitration 
proceedings to go on as bo'.orc and should direct the arbitrator to 
carry out the settlement of this dispute.

The court below has dismissed the application. I t  not 
necessary for us to examine the various reasons which the 
Subordinate Judge has given in support of his order. I t  is 
sufficient-to refer to his finding on the third issue, namely, 
that by reason of the refusal of the arb itrator to act, the deed 
of reference has become unenforceable.

I f  the appellant here cannot succeed in showing us that the > 
finding of fact that the arbitrator refused to act is wrong then 
the order of the court below must be maintained. The learned 
counsel for the appellant has not found it possible to argue that 
this finding of fact is erroneous, nor indeed would it have been 
easy for him to do so in view of the clear statement made by the 
arbitrator himself when examined as a witness in the case, In  
the course of his deposition he stated clearly that he had refused 
to go on with the arbitration, his reason being that, one party  to 
the reference having died, he considered that he had no authority 
to continue the proceedings. Whether or not the a rb itra to r was 
right in supposing that in these circumstances he had no authority 
to continue to act, is a m atter with which we are not ooneerned. 
The fact remains that he definitely refused to act and that a t  the 
time this application was filed under paragraph 17 his refusal
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was still in force, I t  is quite true that in the course of his 
examination in court the arb itrator expressed his willingness to 
resume his functions as arbitrator provided the court would give 
him an order to that effect. In  the first place this offer, if it can 
he treated as an offer, was only qualified. In the next place we 
do nob think the court had any jurisdiction to give the arbitrator 
any directions to carry on the proceedings.

The result, therefore, is that we bave before us an application 
to enforce an agreement to refer a dispute to the arbitration of a 
gentleman who had already declined to act and in these circum
stances we hold tha t it would be quibe impossible for the plaintiff 
to have an order such as he sought in the court below.

Ohher points are set out in the memorandum of appeal here, 
but it  has been agreed before us that the decision of the point 
which we have already determined is sufficient to dispoae of the 
appeal. The result, therefore, is that the appeal fails and is 
dismissed with costs.

Appeal dismissed^
[Oompave S h ii Oharali v. Rati Rant, I. L. B., 7 All,, iO, and Duh'lm v. 

Bhinak, Weekly Notes, 188i, p .209.--Ed.]
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1919

Before Mr. Justica Lindsay and Mr- Justice Myves.
^MUNDAR J3IBI and ano theb  (Djspeitdani'S) v. BATJ NATH PRASAD

(irLAIM'X'iFi')*
Cau36 of action— S hU for recovery of monmj lent— First suit based on pro- 

missort/ note— Subseg^ueni su it for sctjne relief based on fla in tif f 's  aocouni 
boohs.
Defendanfcs boruowal money fi’om, pUIatiH  a,ad esoouteci a promissory 

note thecafoE ia  liis favour. PlaiafciS sued upon tlxo promissory n o te ; but 
th e  suit was dismissed, not on accouut of any deEeot in tlie promissory 
note, but owiQgto the p laiatiS ’s parsoniil default, and tMs oxdor of dismissal 
became final,

th a t the plaintiEE could no t thoraafter sue tbc defendant on the 
basis of entries in  the plaintifE’g books of account to reeover the  same money. 
B aij Nath Das v. Salig Bam  (I) referred to.

The faats of this case are fully set forth in the judgment 
of the Oourt..

* F irst Appeal no, 41 of 1919, from an order of Pcatab Singh, Judge of 
the Oourt of iSjjaall Oauses, esercising the powers of a Subordinate Judge of 
Allahabad, dated the S9th of Jam iary, 1919.

(1) (1912) 16 Indian Cases, 83.

1919 
November, 26.


